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HB 408 Reduced Statute of Limitations - shortens the time a Montanan has to file a malpractice
claim to 2 years from the current 3 years that all other Montanans have. HB 408 is another
piece of special legislation that sets a shorter time than other injured Montanans in which

those harmed by the negligence of agents of the healthcare industry may file suit to seek
remedy for the harm they have suffered.

Section 3, the applicability date of the bill, would prevent Montanans from filing their
claims if their injuries are more than 2 years old, but less than the current 3 years. HB
408 “applies to civil actions filed on or after [the effective date ...] (passage). Say this
passes on April 15, 2011 - anyone with an injury that occurred from April 16, 2008 to April 15,
2009 would be precluded by this bill from filing a claim on April 16, 2011, even though they are
within the current 3 year limit. Additionally, attorneys will need to start filing claims
immediately for persons whose injuries occurred 24 months, 23 months, 22 months, etc,
before the effective date - or risk a legal malpractice action.

In many other types of cases, especially vehicle cases, there is a professional, independent
investigator (police, sheriff, MHP) who responds immediately to the scene and promptly
documents the evidence. Insurance companies for both parties are put on notice and maintain a
system to respond to the rights and liabilities of the parties. People injured in vehicle crashes

need, and have, 3 years to determine their rights/liabilities, attempt settlement and, if
necessary, start litigation.

In medical malpractice cases, the people who cause the injuries are usually the only ones who
know all the facts about what happened.-They are the only ones who make records. They decide
what to put into the records, how to say it, and most importantly - what not to put into the
records. There is almost never an investigation by an independent, objective professional. When
there is, it is hidden from the patient, her family and the justice system by the peer review
privilege. The doctors and hospitals control almost all of the information. If anything, the
Montanans injured by preventable medical errors need more time than those injured by other
types of negligence to attempt settlement and decide whether filing suit is necessary.

Medical cases are complicated,.expensjve and take a long time to adequately
investigate. The issue of injury causation‘is often sufficiently complex that a good lawyer must
investigate thoroughly before filing, suit. This takes time, sometimes quite a bit of time because
the injuries can be dynamic, changing in character and severity, and difficult to analyze. HB 408
may well increase, not decrease, the number of cases filed, with a rush to meet the 2
year deadline to preserve their rights.

How is this is going to “ensure that Montana residents receive quality health care?” It's going to
ensure that those most badly injured by medical errors have even less time to heal before they
have to sue. It's going to pressure people to bring claims before they know whether

*

their injuries are permanent. L e

Do our surrounding states have less expensive, better medical care because they have a 2
year statute of limitations? We heard no evidence of that,

We did hear that North Dakota's cap on noneconomic damages is $500,000, Idaho's is
$400,000, and Wyoming has no cap. Maybe to be more like our neighbors we should

raise Montana's $250,000 cap - the lowest in the country.
H - .
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Whereas, the healthcare industry already has some 45 special statutes to protect it, as

documented by the Montana Medical Association in it's MMA Bulletin of July/August
2009; and

Whereas, the Montana Medical Association describes the main special pieces of
legislation as “qualitatively 'better' than measures in almost all states.”; and

Whereas, the healthcare industry's solution to it's perceived problems are always to
either reduce Montanan's access to the courts, or to reduce the damages that may be
assessed for harms caused by the healthcare industry's failure to conform the care
provided to the applicable professional standard of care; and

Whereas, Article II, Section 16 of the Montana Constitution provides that “CoyrFs of
justice shall be open to every person, and speedy remedy afforded for every injury of
person, property or character.”;

Whereas, HB 408 is another piece of special legislation that sets a shorter time than
other injured Montanans in which those harmed by the negligence of agents of the
healthcare industry may file suit to seek remedy for the harm they have suffered; and

Whereas, HB 408 will close the doors of the courts of justice to some Montanans in
violation of their constitutional rights; and

Whereas, the Montana Medical Legal Paﬁel reports that the number of claims filed

against healthcare providers has been relatively stable, and the number of claims filed is
less than those filed a decade ago; and '

Whereas, HB 408 will force Montanans to file more suits against all healthcare providers
involved in an incident in order to preserve their rights than they do currently; and

Whereas, the conclusions of the whereas clauses of HB 408 are self-serving, conclusory
and unsupported by facts; and - . -

Whereas, the healthcare industry's previous legislation to either reduce Montanan's
access to the courts, or to reduce the damages that may be assessed for harms caused
by the healthcare industry's failure to conform the care provided to the applicable
professional standard of care NEVER SEEMS TO BE ENOUGH; and

Whereas, the one tried and true way to lower malpractice costs is to lower the number
of Montanans harmed by agents of the healthcare industry.

BE IT RESOLVED THAT THE SENATE BUSINESS COMMITTEE OF THE 2011 MONTANA

LEGISLATURE JUST SAY NO TO ANOTHER SPECIAL PIECE OF LEGISLATION FOR THE
HEALTHCARE INDUSTRY AND VOTE NO ON HB 408.

Al Smith, Montana Trial Lawyers, 439-3124‘
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HB 464 is another piece of special legislation that sets a higher evidentiary standard
for some Montanans harmed by the negligence of a sub-set of the healthcare
industry.

HB 464 creates a higher hurdle for Montanans who are harmed by the malpractice of
pediatric and geriatric specialists - proving their case by clear and convincing
evidence, unlike other malpractice victims and other injured Montanans that prove
their case by a preponderance of the evidence.

HB 464 limits the rights of our most vulnerable citizens - the young and the elderly.

There were no facts to support the claim that taking away patient rights will aid in
recruiting subspecialists. The closest we came to facts was that Dr. Rumans from the
Billings Clinic testified in the House that the hardest doctors to recruit were internists,
not geriatric specialists, and pediatric specialists were number 4.

Dr. Chavez, a pediatric specialist said in the House that increasing the number of
pediatric specialists is dependent upon the state's population. BUT we just don't have
enough kids to support more pediatric specialists.

Texas enacted draconian reforms promising more specialists in rural areas - they saw
no increase in rural doctors, and an increase in people unable to receive any justice
for the harm they and their families suffered.

There are many reasons why professionals choose to live where they do. Money,
professional challenges, family, opportunities for spouses, education for their children,
hospital facilities to name a few. We all love living in Montana, but we need to
remember that this isn't the life for most people - most people live in metropolitan
areas with all the trappings of civilization they have to offer.

I doubt that telling a pediatric and geriatric specialist that “In Montana, the
evidentiary standard for you in malpractice cases is clear and convincing evidence”
will be the deciding, let alone motivating factor to relocate to Montana.

Instead of us limiting the rights of Montanans harmed by preventable medical errors,
maybe the health care industry should try recruiting by touting the 45 special
Statutes of protection that the Montana Medical Association in it's MMA Bulletin of
July/August 2009 described as “qualitatively 'better' than measures in almost all
states.” Better yet the health care industry could use it's special protections
to actually lower the number of preventable errors.

Recruiters can tout that there is no crisis with malpractice suits in Montana - the
number of malpractice claims has decreased from 145 in 2000 to 122 in 2009. We
have done more than most any other state to protect doctors and hospitals.

It's time to stand up and say no to limiting the rights of our most vulnerable. Let's
reject the failed example of Texas, and protect equal rights for our kids and seniors.

Al Smith, Montana Trial Lawyers, 439-3124 i
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Whereas, the healthcare industry already has some 45 special statutes to protect it,

as documented by the Montana Medical Association in it's MMA Bulletin of July/August
2009; and

Whereas, the Montana Medical Assoé:i}ation describes the main special pieces of
legislation as “qualitatively 'better' than measures in almost all states.”; and

Whereas, the healthcare industry's solution to it's perceived problems are always to
either reduce Montanan's access to the courts, or to reduce the damages that may be
assessed for harms caused by the healthcare industry's failure to conform the care
provided to the applicable professional standard of care; and

Whereas, Article II, Section 16 of the:Montana Constitution provides that “Courts of
justice shall be open to every person, and speedy remedy afforded for every injury of
person, property or character.”; and

Whereas, the 7"" Amendment to the U.S. Constitution protects our right to a trial by
jury in civil matters; and

Whereas, these constitutional rights,;alj_e the impetus of Section 27-1-701 of the
Montana Code which providés that “each person is responsible not only for the results
of the person's willful acts but also for an injury occasioned to another by the

person's want of ordinary care or skill in the management of the person’s property or
person....”; and

Whereas, HB 464 is another piece of special legislation that sets a higher evidentiary
standard for some Montanans harnﬁeﬁ by the negligence of a sub-set of the
healthcare industry; and 7.&:/ =
Whereas, HB 464 closes the doors of the courts of justice to some Montanans in
violation of their constitutional rights; and

Whereas, the conclusions of the whereas clauses of HB 464 are self-serving,
conclusory and unsupported by facts} AND

v d . :x;‘,j_;l,
Whereas, the healthcare indu§try'§ previous legislation to either reduce Montanan's
access to the courts, or to reduce the damages that may be assessed for harms
caused by the healthcare industry's failure to conform the care provided to the
applicable professional standard of care NEVER SEEMS TO BE ENOUGH; and

Whereas, the one tried and trué wgy¢o lower malpractice costs is to lower the
number of Montanans harmed by agents of the healthcare industry.
(3. T " ""‘t‘"

BE IT RESOLVED THAT THE SENATE BUSINESS COMMITTEE OF THE 2011 MONTANA
LEGISLATURE JUST SAY NO TO ANOTHER SPECIAL PIECE OF LEGISLATION FOR THE
HEALTHCARE INDUSTRY AND VOTE NO ON HB 464.

Al Smith, Montana Trial Lawyers, 439-3124-
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HB 275 - VOTE NO TO AN INSURER WINDFALL

HB 275 reduces the amount that a medical malpractice insurer has to pay for a
claim, simply because the patient harmed by malpractice dies, rather than lives.
HB 275 simply means insurers get to keep more money.

The law did not change in 2002 - the 2002 case (Payne) simply said that
1987 changes to the law did not change the century old substantive law of Montana
that deduction of consumption expenses are not allowed in survival actions -
the same holding as a majority of the other states.

The Payne Court said the 1987 changes simply made clear that wrongful death and
survival actions “must be combined in one legal action, and any element of
damages may be recovered only once.” 27-1-501

The Whereas statements are unsupported by facts, they are just
conclusions. For example - Page 1, lines 21-22 - malpractice premiums are “a
major contributor” to rising health care costs. FACT - the Congressional Budget
Office found that total malpractice costs - insurance premiums paid, defense costs,
and damages paid out to victims was less than 2% of total health care costs.

There was NO TESTIMONY that doctors are fleeing the state or refusing to come
to the state simply because of malpractice insurance premium rates.

Proponents cited one case since 2002 where lost future earnings were awarded.

Without facts, there is no compelling state interest to justify denying medical
malpractice victims the same rights as all other tort victims.

Malpractice Insurers Already Get Special Treatment They already
have a damage cap of $250,000, a special pre-court review panel, a special expert
witness rule, a special statute of limitations, and special evidence rules. HB 275 is
another special damage cap. Malpractice is not a “bad outcome” or a “mistake” -
it is the failure to meet the standard of care for the profession.

Survival actions are different than wrongful death actions (see back).

Is it “fair” that the wrongdoer’s insurance company pays less,
simply because the victim dies, rather than lives? '




When a person’s life is taken because of the wrongful act of another, there are two civil legal
actions- a wrongful death action and a survival action.

Wrongful death actions belong to the persons still living who have been injured by the death
- usually spouses, parents and/or children. Damages include: loss of consortium; loss of comfort
and society; and the reasonable value of the contributions in money that the decedent would
reasonably have provided for support, education, training, and care. One MEASURE of
support is lost future earnings. It is not simply that: (1) family members prove how much the
deceased would have made, (2) the defense gets to deduct consumption expenses, and (3) the
family gets the rest. The reality is that family members have to prove how much their dead
family member would have contributed to them, taking into account how much the decedent
would have consumed for his living expenses - necessities and personal spending. And then, the
defense gets to argue that, had the person lived, they would have consumed more of those

earnings, and therefore could not have contributed as much to the family members as they are
asking for.

The survival action belongs to the decedent's estate and allows recovery for the injury to the
deceased from the action causing death. The damages recoverable in the action are

personal to the decedent and the estate's right of recovery is identical to the decedent's had he or
she lived. In a survival action “the measure of damages is not lost support but rather lost
earnings during the period the plaintiff would have lived if not for the injury. Speculating as to
how the injured party may have spent those future earnings if not for defendant's tortuous
conduct is a very different exercise than permitting a wrongful death plaintiff to prove

damages for lost support by accounting for his or her supporter's other expenses.” Payne
(emphasis added). .o

o 3. [
The legal principle that a person’s right to assert legal actions and defenses survives after
his death has been the law in Montana since the late 1800's. It is a simple recognition
that the wrongdoer should not be able to benefit economically, just because the victim
dies. Survival actions are personal to the victim - the damage the victim suffered and
what was taken away by the wrongful act, including lost future earnings.

The law did not change with the 2002 c<ase (Payne), the Court only reiterated that
Montana has followed, and continues to follow, the majority view in the country “that

economic consumption should not factor into a loss of future earnings computation
in survival actions.”

While none of us has 100% of our earnings available to our estate when we die, we do
get to choose how much of our earnings we spend, what we spend them on, who we
spend them with - choices that are thkén away from a malpractice victim when her
life is cut short by medical malpractice.

It’s time to decrease the occurrence of malpractice, instead of once again

decreasing the amount of damages victims receive - victims who have proven

malpractice has occurred and the damages that resulted. Vote NO to HB 275.
L]
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Montana "Tort Reform" Measures In Effect & Not In Effect
Related To Medical Malpractice - 1977 Through 2009 *

Type Of Legislative Measures In Effect In Montana
1. “Cap” On Non-Economic Damages - No Major Exceptions - Applies Per Claim Yes
2. Statute of Limitations For Adults Yes
3. Statute of Limitations For Minors Other Than Extending Limit Past Majority Yes
4. Statute Of Repose - Time Beyond Which No Action Can Be Filed Yes
5. Periodic Payment Of Future Damages - Yes
6. Collateral Source Offset — Duplicate Payment Of Damages ’ Yes
7. _Comparative Negligence - Contribution - Joint And Several Liability Yes
8. Mandatory Entry “Screening Panel” - Non-Binding Result Inadmissible At Trial Yes
9. Mandatory Entry Mediation - N on-Binding Result Later Inadmissible Yes
10. Voluntary Entry (Contractual), Binding Arbitration Contract Affer Incident Yes
11. Voluntary Entry, Mediation After Event Yes
12. No Statement of Damages In Complaint Yes
13. Incident And Claims Data Reporting — To Board Of Medical Examiners Yes
14. Report Of Incompetence Or Unprofessional Conduct - Immunity For Reporting Yes
15. Peer Review Immunity . Yes
16. Punitive Damage Limits . Yes
17. Emotional/Mental Distress, Arising From Contract, No Recovery Of Damages Yes
18. Vicarious Liability ~ Respondeat Superior ("The Thing Speaks For Itself") Yes
19. Products Liability - Strict (Automatic) Liability (Responsibility For Damages) Yes
20. Notification of Intent To Sue (Pre-requisite To Suit - Claim Filing With Panel) Yes
21. Counter-Suit Availability, Especially For Bad Faith Or Frivolous Lawsuit Yes
22. Costs Of Court To Prevailing Party - Valid Or Frivolous Lawsuits 1 Yes
23. Attorney Fees For Frivolous Lawsuits ‘ Yes
24. Wrongful Death Actions - Combined With Survival Actions - Brought At Same Yes
Time By Representative Of Estate - Duplicate Damages Eliminated
25. Limit On Liability - Inmunity For Officers, Directors & Volunteers Of Non- Yes
Profit Corporations :
26. Limit On Liability - Directors Of Certain Corporations Yes

! Through 2011 Legislative Session. This inventory is current until Legislative changes in 2011 or after, if any. Of the available
empirical scientific studies as to whether a specific tort reform measure has a downward or stabilizing effect on premiums, the rate of
claims (frequency) or the payment on claims (severity), only the following meet that criteria, apart from measures that eliminate any
liability and damages at all: Mandatory Pretrial Screening Panel; Modification Of Statutes Of Limitation; Ban On Naming Dollar
Amounts In Initial Court "Complaint"; Limitations On Joint And Several Liability; Periodic Payment Of Future Damages; Offset Of
Collateral Source Payment (Elimination Of Duplicate Payment Of Damages); Broad "Discovery" Of Medical Records For Claimants;
Mandatory Risk Management Programs; Patient Compensation Funds; a "Cap" Or Other Limitations On Non-Economic Or Punitive

Damages; Limits On Claimant Attorney "Contingency Fees". Except for Mandatory Risk Management Pro s, A Patient
C sation Fund With A "Cap ' 4

Ha Ly, ¢ Any other measures may or may not have such an effect on the
quency:apd severity of claims and even if it does, the insurance carrier must phss through those benefits for it to affect premiums.
See, regarding scientific reports: Research Report 18, Effect Of Tort Reform Measures, Montana Medical Legal Panel, December 10,
2002. A fully footnoted version of this document is available, describing legislative histories, the impact of case law for Montana
Supreme Court cases through mid-2005 and other legislative details, including statute sections and bill numbers.
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Type Of Legislative Measures In Effect In Montana

et fps ) v 33 - e
27. Special Good Samaritan Law - Limits On Liability (No Ordinary Negligence) -

Or Care Without Compensation As To Patient Of A Clinic, Patient Referred To A
Clinic Or Patient In A Community-Based Program To Provide Access To Health

Care Services For Uninsured Persons; Or Care Under Disaster Or Emergency
Medicine

Yes

Emergency Care For Assistance Rendered To Patient Of Direct-Entry Midwife By
Licensed Physician, Nurse Or Hospital — Care Rendered With Or Without

' Compensation
28. Special Good Samaritan Law - Limits On Liability (No Ordinary Negligence) — Yes
Medical Practitioners, Including Licensed Physicians, And Dental Hygienists - Care
Rendered Voluntarily & No Compensation — At Any Site — Patient Of Clinic, Patient
Referred To Clinic Or Patient In A Community-Based Program To Provide Access
To Health Care Services For Uninsured Persons
29. Special Good Samaritan Law - Limits On Liability (No Ordinary Negligence) - Yes
Governor Declared Authorized Disaster Or Emergency Medicine - For Assistance
Rendered To Patient By “Health Care Professional” Where Normal Capacity Of
Medical Resources Is Exceeded — Care Rendered With Or Without Compensation
30. General Good Samaritan Law — Limits On Liability (No Ordinary Negligence) — Yes
Any Person Including Licensed Physicians - Care Rendered Voluntarily & No
Compensation - At The Scene Of An Accident Or Emergency
31. Advance Payment Of Damages, Fact And Amount, Not Admission & Not Yes
Admissible At Trial ‘ .
32. Authorization For Physician-Owned Carriers " Yes
33. Committee Inmunity For Peer Review - Confidentiality Of Data Yes

| 34. Locality Rule - Standard Of Care - Yes
35. Limits On Pre-Judgment Interest Yes
36. Inadmissibility In Court - Evidence Of Expressions Of Apology, Sympathy Yes
37. No liability - Act or omission of other providers not within employment or control Yes
38. Joint Underwriting Association - For Emergency Insurance Carrier ] Yes
39. Incident And Claims Data Reporting — To Insurance Commissioner " Yes
40. Expert Witness Qualifications Yes
41. Damage Limits - Loss Of Chance Doctrine Modification Yes
42. Limit On Liability - "Captain Of The Ship" Doctrine Modification Yes
43. No Liability - Acts Or Omissions Of "Ostensible" Agent Yes
44. Panel Results Additionally Not Admissible In Bad Faith Action Yes
45. Emergency Room Limits On Liability - Care To Patient Of Direct-Entry Midwife; Yes

T e

Type Of Legislative Measures NOT In Effect In ‘_Mﬂ‘(»mﬁtana

AN € ES &0t Knac 1
1. Patient Compensation Fund For Excess Insurance Coverage No
2. Cost Bond Before Filing In District Court No
3. Certificate Of'Merit By Physician, Prior To Lawsuit, Good Cause To Sue Exists No
4. "No Fault" ‘Administration Mechanism For Resolution Of Dispute No
S._Mandatory Entry, Binding Arbitration No
6._Attorney Fees To Prevailing Party No

MMA Bulletin Page 13, Volume 62, Number 4
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Type Of Legislative Measures NOT In Effect In Montana

oy

7. Prohibition On Damages - Emotional Distress Arising From Personal Injury

8. Limit - Amount Of Contingency Fees (Reverse Slidin Scale Or Other) No
9. Voluntary Entry (Contractual), Binding Arbitration, Claimed Medical No
Malpractice Prior To Event (Medical Malpractice)

10. Mandatory Risk Prevention Programs No
11. Limits On Expert Witness Fees : No
12. Deduction Of Decedent’s Future Personal Consumption Expenses From Award No
Of Future Lost Earnings In Survival Actions

[Modified 7/16/2009]

served. Can people in rural areas expect that "The adage “Politics is personal” is

from a national system? Has the Indian
Health Service been able to provide that to
its clientele? Has the VA?

How can an increasingly specialized
profession based in urban areas be made to
function in increasingly isolated, rural areas
where health needs are often generalized?
Dr. Whiting’s excellent and timely book
offers some useful insights and suggestions
to these questions.

1 enjoyed this book and gave it five stars.
It’s well-written, insightful and it will appeal
not only to those who know Dr. Whiting,
his family and the area he served, but to
medical professionals, social historians
studying the flight from rural areas to urban
areas, and Americans everywhere who are
contemplating the great debate over the
creation of a national health system for the
US.

—Review by John M. Lane

-Robert Whiting, M.D.

%4.

FROM WHERE I SIT...

There may never have been a time when
direct contact between physicians and their
Washington D.C. representatives was more
important. The push for a “Health Plan” is
imarching on in at least three fronts and the
opportunities to affect the end results are
gradually coming to an end. Whether or not
the legislative and executive branches can
get together is one question. Before that
comes up, the legislative branches will have
to try to agree on one plan which will require
some compromises between the House and
Senate plans. The driver of the bus on the
Senate side js Senator Baucus.

Our input should be centered on what is
best for patients. There are daily editorials
and articles in the local and national news
papers on the subject. Many are quite
thoughtful. The American Medical
Association has attempted to put their
suggestions into the mix. Will anyone listen
to organized: medicine? That is a good
question, What is being presented by our
leadership are principles passed by the
AMA House of Delegates. No matter who
is speaking for the AMA, it will have less of
an impact on our own senators and
representative than communications in any
direct form from Montana physicians. Who
speaks is just as important as what is said.
The MMA office has passed on the
information from the AMA on the AMA
position and the specific comments from the
AMA on the House bill. If you do not have
them or did not receive them, I suggest you
contact the AMA office. They have been
sent to the members by e-mail and I fully
realize that many physicians do not check
e-mail regularly if at all. One of the
documents is very specific in a question and
answer format on the House bill explaining
as well as clearly detailing the reasons
behind the’ AMA position.

P A Lo :

MMA Bulletin Page 14, Volume 62, Number 4

absolutely true. We have an opportunity to
affect the care of patients for generations to
come. We have all had experiences where
we did not speak up and wish we had. Many
believe that they cannot have any influence
on what happens in Washington. My own
personal experience is that we can have
significant influence. We should all act as if
our representatives really do work for and
are on our payrolls. All of us get reminded
of this every March when the income tax
issue is clearly brought to our attention. No
profession knows medicine as we do. No
one has the same patient relationship that
we do. A letter, e-mail or phone call now may
be the information one of our
representatives uses to help make any
legislation passed more appropriate for
patients.

A health care plan that would encourage
physicians to avoid caring for the sickest
patients would be a tragedy. Rewards for a
computer based system that pits physicians
against one another for the best results
using billing data can produce such a
tragedy. We have to be sure that the
decision makers in Washington understand
this. A de-identified actnal story about a
patient is the best thing we can do to help
our representatives understand real and
potential effects from bad legislation. It is
perfectly correct to make contacts more than
once. After about the third time the
Washington -staffs and representatives will
“know you.” Have a good summer and
please make your D.C. contacts now.

--John W. McMahon, Sr., M.D., Medical
Director, Mountain Pacific Quality Health

Foundation ¥
4




“Volume 62, Nu

Kirk L. Stoner, M.D., President

PRESIDENT’'S MESSAGE

At the recent AMA annual meeting a
number of issues important to physicians
were covered. The overriding issue was
health system reform. It was apparent that
all physicians recognize that reform is going
to occur. It is important that we, as the
experts in patient care, let our legislators
know our opinions. Our AMA President
Nancy Nielsen, spoke of building bridges

have positive recommendations and
suggestions to make. It was painfully
obvious that many physicians are extremely
distrustful of any promises that the
government may make, rightfully so.
However, we cannot let this negative feeling
undermine the positive benefits that may
come from health care reform.

The overwhelming concern of physicians
was that the physician-patient relationship
is being eroded by various administrative
decisions at numerous levels including
governments, insurance companies, and
hospitals. Additionally, there is increasing
concern about the financial viability of many
physician practices because of low
reimbursements and increasing overhead.
The AMA is at the table and making these
concerns known to the Congress. They are
a strong advocate for the patient-physician
relationship.

President Obama’s speech before the AMA
House of Delegates was a political speech

during this seminal time. It is important to

__ Physicians: Ple

but did little insight into what the
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NUMBER AND RATE OF FILED MEDICAL MALPRACTICE CLAIM
ANNUAL DATA '

1980 31 2.5%
1981 37 1,276 2.9%
1982 78 1,250 6.2%
1983 91 s 1,316 6.9%
1984 104 T 1,260 8.3%
1985 80 *° [.77 1,266 6.3%
1986 124 1,226 10.1%
1987 97 1,226 7.9%
1988 101 1,795 5.6%
1989 110 - 1,806 6.1%
1990 102 o |l = 1,808 5.6%
1991 8 . .. L, 1,765 4.8%
1992 101 ‘ 1,947 5.2%
1993 121 1,983 6.1%
1994 121 2,073 5.8%
1995 _ 150 2,122 7.1%
1996 139 1 2,143 _ 6.5%
1997 143 [ 2,148 6.7%
1998 146 " o%i7 |34 2189 6.7%
1999 149 2,230 6.7%
2000 145 2,272 6.4%
2001 139 2,416 5.8%
2002 149 - 2,414 6.2%
2003 170 | owe 2,547 6.7%
2004 153 -+ £%i 0 2,558 6.0%
2005 175 - ' 2,623 6.7%
2006 130 2,618 5.0%
2007 136 2,738 5.0%
2008 110 2,783 4.0%
2009 e 2,905 4.2%
w
Claims filed in the early years of the.Ranel weré only as to those claims where the date of incident was on
or after April 17, 1977, hence a period of approximately six years was required — until 1982 — before the
“true” rate of Claims could be observed.

Summary -.,:Claims Basis - Claims Filed
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PATIENT SAFETY SERIES

Effect of a comprehensive obstetric patient safety program
on compensation payments and sentinel events

Amos Grunebaum, MD; Frank Chervenak, MD; Daniel Skupski, MD

Improving patient safety has become
an important goal for hospitals, phy-
sicians, patients, and insurers.! Imple-
menting patient safety measures and
promoting an organized culture of
safety, including the use of highly spe-
cialized protocols, has been shown to de-
crease adverse outcomes;*> however, it
is less clear whether decreasing adverse
outcomes also reduces compensation
payments and sentinel events.

Our objective is to describe compre-
hensive changes to our obstetric patient
safety program and to report their im-
pact on actual spent compensation pay-
ments (sum of indemnity and expenses
paid) and sentinel events,

Materials and Methods
New York Presbyterian Hospital-Weill
Cornell Medical Center is a tertiary aca-
demic referral center with a level 3 neo-
natal intensive care unit and serves as a
New York State regional perinatal cen-
ter. The labor and delivery unit performs
about 5200 deliveries per year of which
voluntary attending physicians manage
approximately 25%, and 75% are man-
aged by full-time faculty.

The New York Weill Cornell Investi-
gation Research Board approved this re-
port as exempt research.

Patient safety program
In 2002, we began to implement in a
step-wise fashion a comprehensive and
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patient safety, sentinel events

MTLHA

Our objective was to describe a comprehensive obstetric patient safety program and
its effect on reducing compensation payments and sentinel adverse events, From
2003 to 2009, we implemented a comprehensive obstetric patient safety program at
our institution with multiple integrated components. To evaluate its effect on com-
pensation payments and sentinel events, we gathered data on compensation pay-
ments and sentinel events retrospectively from 2003, when the program was initiated,
through 2009. Average yearly compensation payments decreased from $27,591,610
between 2003-2006 to $2,550,136 between 2007-2009, sentinel events decreased
from 5 in 2000 to none in 2008 and 2009. Instituting a comprehensive obstetric
patient safety program decreased compensation payments and sentinel events re-
sulting in immediate and significant savings.

Key words: compensation payments, medical liability, obstetric adverse ocutcomes,

ongoing patient safety program. The
date of implementation is included for
each step.

Consultant Review (2002)

In 2002, as part of an obstetric initiative
by our insurance carrier (MCIC Ver-
mont, Inc, Burlington, VT), 2 indepen-
dent consultants reviewed our depart-
ment and assessed our institution’s
obstetric service. This review resulted in
specific recommendations and provided
a general outline for making changes and
improvements in patient safety. Building
on these findings, we implemented a
comprehensive obstetric patient safety
program.

Labor and delivery team

training (2003)

Poor communication is among the most
cited reasons for malpractice suits,®
whereas improved nurse-physician com-
munication can make labor and delivery
safer.” Consequently, the Institute of
Medicine recommended interdiscipli-
nary team training programs for provid-
ers to incorporate proven methods of
team training as a way to improve efforts

FEBRUARY 2011

and to empower every team member to
speak up and intervene if an unsafe situ-
ation may be occurring.® Crew Resource
Management (CRM) can potentially de-
crease medical malpractice litigation,
mostly by improving communication,”
but studies have been less clear about its
effect on adverse outcomes."’

In 2003, several of our labor and de-
livery staff members including nurses,
obstetricians, and anesthesiologists at-
tended a “train the trainer” team-train-
ing course. Subsequently, all staff work-
ing on labor and delivery including
clerical staff, nurses, attending obstetri-
cians, neonatologists, anesthesiologists,
and residents successfully attended a
4-hour team training session and team
principles were introduced on labor and
delivery. Since then, all new staff has
been required to attend labor and deliv-
ery team training sessions. The CRM
program is performed regularly every
2-3 months. New staff, including
nurses, attending, residents, and cleri-
cal staff, are scheduled to undertake
CRM at the next available time. At-
tending physicians are instructed that
credentialing/privileges will not be
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granted or renewed if CRM is not com-
pleted and nursing staff and residents
are informed that they must take the
CRM program within a year after em-
ployment begins.

Electronic medical record

charting (2003)

Good medical record charting can help
defend professional liability cases and
may persuade potential plaintiffs to
forego filing a suit’' and electronic
health records on labor and delivery are
less likely to miss key clinical informa-
tion.'* To facilitate communication and
to improve patient safety, we were

among the first departments in our insti-

tution to require electronic medical

record charting with Eclipsys XA (Eclip-
sys Corporation, Boca Raton, FL) for all
patients on labor and delivery. OB
Tracevue (Phillips, Andover, MA) is
used for electronic fetal monitoring
(EFM). All documentation occurs in
these electronic formats. Paper docu-
mentation is not allowed, except when
the electronic format is temporarily
incapacitated.

Chain of communication for

labor and delivery (2003)
Communication on labor and delivery is
crucial tQ ensure patient safety and to
provide the best care for patients and
p‘reVent errors,”> but there are times
when physician’s orders and actions
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need to be questioned. We believed that
the most effective way for staff on the la-
bor and delivery unit to voice their con-
cerns is to establish and promote chain-
of-communication policies. In 2004, a
new chief of labor and delivery was ap-
pointed and a clear chain of communi-
cation was established and supported by
the departmental chairman (Figure 1).
The chain of communication includes
involvement of all staff beginning at the
nurse and junior resident level, then up
to the chief resident, the inhouse attend-
ing, the maternal-fetal medicine special-
ist on call, and finally the director of la-
bor and delivery and the chairman of the
department. All staff are being empow-
ered to use the chain of communication
frequently and around the clock to en-
sure a quick resolution to unresolved
and urgent issues.

Dedicated gynecology

attending on call (2004)

A gynecology attending on call schedule
was established separately from the ob-
stetric coverage. Before this change, the
labor and delivery attending covered
both the obstetric and gynecology ser-
vices and there had been occasions when
there were concurrent emergency gyne-
cologic and obstetric cases. This situa-
tion prevented the attending from suffi-
ciently covering both services. The added
gynecology coverage allowed the labor
and delivery attending to cover the labor
floor exclusively.

Limitation of misoprostol to induction
oflabor or cervical ripening
for anonviable fetus (2004)
Misoprostol is not US Federal Drug Ad-
ministration (FDA) approved for use
during labor. There is evidence that
misoprostol is not effective,"* and its
use is associated with an increase in
hyperstimulation/tachysystole.'?
Misoprostol has never been used at the
medical center for a live fetus. After the
warning from the Searle company dis-
couraging its use in the year 2000, there
was no incentive to begin using this med-
ication at our institution, and our con-
cern about potential adverse outcomes
led us to conclude that misoprostol use
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Protocol

Item

a. Only a premixed oxytocin solution is used

b. The oxytocin infusion is limited to intravenous route via an infusion pump

c A buretrol infusion is used with a “smart pump” '(:a pump that comes with error reduction system and drug fibrary capabilities)

d. The infusion is piggybacked into the port most proximal to patient

e. A written attending order (electronic template) is required before the start of oxytocin

f. Before the start of oxytocin an attending must document the plan of care including indication, fetal presentation and station,
cervical status, estimated fetal weight, pelvic adequacy, and fetal heart rate assessment.

g. An attending must be available on the same floor as {abor and delivery floor at all times while the patient is on oxytocin

h. Before initiation of oxytocin a reassuring fetal heart rate must be present for a minimum of 20 minutes

i The oxytocin concentration is a premixed solution of 30 U per 500 mL. No individual mixing of solutions is permitted onsite.

I8 The oxytocin infusion begins at 1 mU per minute.

k. The infusion is increased by 1 mU per minute no more frequently than every 15 minutes

l. An attending must evaluate, document, and determine the plan of care if the oxytocin dosage reaches 20 mU per minute

m. The maximum oxytocin dosage cannot exceed 40 mU per minute

n. If the oxytocin infusion was discontinued for 20 minutes or less, it may be restarted at a fower rate than before discontinuation. If
it was stopped for greater than 20 minutes then it should be restarted at 1 mU per minute

C. tOhr]ly a nurse can titrate oxytocin. The nurse can stop or titrate the oxytocin infusion if indicated. The doctor must be notified of

is.

p. The oxytocin infusion must be stopped or titrated for any of the following: uterine hyperstimulation/tachysystole {contractions less
than 2 minutes in frequency and/or lasting longer than 90 seconds and/or more than 5 contractions in any 10 minute period);
elevated uterine resting tone; nonreassuring fetal heart rate tracing; presumed uterine rupture; water intoxication

q. The attending physician must be notified of any hyperstimulation/tachystole, abnormal fetal heart rate changes and/or stoppage
or down titration of oxytocin.

r. Terbutaline may be given if stopping oxytocin does not lead to a normalization of fetal heart rate changes in the presence of
hyperstimulation

S. Oxytocin should be discontinued as soon as a cesarean delivery is planned

Grunebaum. Obstetric patient safety measures and compensation payments: Am ] Obstet Gynecol 2011.

should be limited to induction of labor
and cervical ripening only in the nonvi-
able fetus.

Standardized oxytocin labor induction
and stimulation protocol (2005)

A standardized protocol enables the staff

to become facile in handling the myriad
of problems that occur on any busy unit,
quickly and efficiently.'® In 2005, we im-
plemented a standardized low-dose oxy-
tocin labor induction and stimulation
policy (Table 1) and a standardized or-
der template was designed in the hospi-
tal's electronic ordering system (Eclip-

sys, Atlanta, GA). No other method of.

using intrapartum oxytocin was permit-
ted. Highlights of this protocol included

RS

a premixed oxytocin solution, a required
written attending order and note before
starting the oxytocin infusion, a stan-
dardized starting dosage and increases,
and a “smart pump” (a pump that comes
with an egrorreduction system and drug
library capabilities). The protocol paid

-special attention to tachysystole and fetal

heart rate concerns. If there was tachysy-
tole, or there were concerns about the
fetal heart rate, the oxytocin infusion had
to be decreased or stopped.

Premixed and safety color-coded
labeled magnesium sulfate and

ﬂéxytocin solutions (2005)

Magnesium sulfate is among the most
dangerous solutions used on labor and

FEBRUARY 2011

delivery.'” More recently, in addition to
seizure prophylaxis and tocolysis, pre-
vention of cerebral palsy was added as a
potential indication for giving magne-
sium sulfate on labor and delivery.'®"?
To improve the safe use of magnesium
sulfate, we implemented several changes,
including the use of premixed magne-
sium sulfate and oxytocin solutions,
color coded magnesium sulfate and oxyto-
cin containers and intravenous lines, as
well as using both with “smart pumps.”

Electronic medical record templates
for shoulder dystocia and operative
deliveries (2005)

Both shoulder dystociaand operative de-
liveries are associated with an increase in
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Shoulder dystocia note

Head delivery (Spont/Forc/Vag):

Time head delivered {min/sec):

Time body delivered (min/sec):

Second stage (min):

Anterior shoulder (right/left):

Initial traction: gentle attempt at traction, assisted by maternal expulsive forces

Oxytocin stopped: yes or no

Terbutaline given: yes or no

Any/all maneuvers that apply and the order in which they were. utlhzed

McRoberts maneuver and by whom:

Suprapubic pressure and by whom:

Episiotomy (and by whom):

Rubin’s maneuver and by whom:

Woods maneuver and by whom:

Gaskin maneuver (all fours):

Posterior arm release and by whom:

Other (maneuvers list):

No Fundal pressure after the head delivered

The arm under the symphysis at the point the head was delivered was: right OR left

Primary Care Provider(s) present:

Registered Nurse(s) present:

Pediatrician(s) present:

Others present:

g

Full disclosure given to patient: Yes/No

A Y e
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neonatal and maternal injury and conse-
quently litigation.*® Making the correct
diagnosis, performing the correct ma-
neuvers, time management, prevention
of traction, and documenting manage-
ment and maneuvers are therefore es-.
sential*' We designed and implemented
required templates and electronic medi-
cal charting tools for several clinical sit-
uations, including shoulder dystocia and
operative delivery (Table 2).

Early identification of potential
obstetric professional liability

cases (2005)

Our medicolegal department met with
our department and decided that ecarly
identification of adverse obstetric out-
comes and potential professional liabil-

v

ity cases and expedited reviews would be
implemented. If a clear medical error
was identified, we planned to approach
the patient with the goal of an early set-
tlement. Sinée the implementation of
thls program, 1 adverse outcome (an
early neonatal death) was identified and
quickly settled.

Obstetric patient safety nurse (2005)

As part of our patient safety efforts, our
insurance carrier (MCIC Vermont, Inc)
funded an obstetric patient safety nurse.
The patient safety nurse is employed full-
tlme by the_ hospital and is involved in
‘staff education, team training, imple-
mentation of protocol changes on labor
and delivery, obstetric emergency drills,
and collection of data,
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Electronic online communication
whiteboard (2006)

For decades, the labor whiteboard has
been the center of communications on
many labor and delivery units. It usually
serves as a hub for situational awareness
to make all staff aware of events on labor
and delivery. However, the traditional
dry erasable whiteboard has many disad-
vantages, including limited visibility,
limited access, small size, no interactiv-
ity, and inflexibility. We programmed
and implemented our own proprietary
online electronic whiteboard (http://
www.LDTrack.com), a secure password-
protected and IP address-controlled site
available through any internet browser
that has many interactive features, in-
cluding color-coded warning labels and
automatic mathematically supported
updates.”

Recruitment of physician’s assistants
for labor and delivery (2006)

Newly instituted resident work hours
limit the extent of resident involvement
and night calls in the hospital including
the labor and delivery unit. Three new
obstetric physician assistants were re-
cruited to amplify the staff and help with
the workload. The physicians’ assistants
are assigned to labor and delivery triage
and as assistants for cesarean deliveries
and provide continuity and stability on
the labor and delivery floor.

Electronic fetal monitor interpretation
certification (2006)

Effective communication is essential
when discussing and interpreting fetal
heart rate and uterine activity and it re-
quires a mutual understanding of termi-
nology. We required that all staff in-
volved in interpreting electronic fetal
monitoring, including attendings, resi-
dents, physician assistants, and nurses,
become certified in electronic fetal
monitoring by National Certification
Corporation (NCC), a not-for-profit or-
ganization that provides a national cre-
dentialing program for nurses, physi-
cians, and other licensed health care
professionals. In addition, all staff are
required to use the National Institute
of Child and Human Development
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(NICHD) standardized language for fe-
tal heart rate interpretation®® and tem-
plates for documenting fetal heart rates
based on the NICHD language were
added in the electronic charting tools.

Electronic antepartum

medical records (2006)

We implemented uniform antepartum
medical record charting (Epic Systems
Corporation) for all full-time faculty and
staff patients (about 75% of all deliver-
ies). The availability of electronic ante-
partum charts ona 24-hour/7 day a week
basis improves availability of data, such
as laboratory results and helps in im-
proving communication among the
staff.

Routine thromboembolism
prophylaxis for all cesarean

deliveries (2006)

Pulmonary thromboembolism is among
the leading causes of maternal deaths in

the United States, and most events of ve- .

nous thromboembolism can be reduced
with either medical or mechanical throm-
boprophylaxis,’*** and it has been sug-
gested that a systematic reduction in ma-
ternal death rate in the United States can
be expected if all women undergoing ce-
sarean delivery receive thromboembo-
lism prophylaxis.” Therefore, in addition

to using pharmacologic anticoagulation .

prophylaxis for high-risk patients, we
also implemented the routine use of in-
termittent lower extremity pneumatic
compression devices for all cesarean
deliveries.

Obstetric emergency drills (2006)
The Joint Commission recommends

that obstetric departments consider pe- -

riodically conducting clinical drills to
help staff prepare for shoulder dystocia,
conduct debriefings to evaluate team
performance, and identify areas for im-
provement."” Such drills appear to im-
prove recognition and management of
shoulder dystocia and can improve phy-
sician’s communication skills as well as
reduce traction forces.?®*” Drills were
instituted over time for maternal cardiac
arrest, shoulder dystocia, emergency ce-
sarean section, and maternal hemor-

rhage. Obstetricians, anesthesiologists,
neonatologists, nurses, residents, fellows,
and physician assistants participate in
these drills. The shoulder dystocia and ma-
ternal hemorrhage drills are performed
with a maternal and fetal manikin and in
small groups of 6-8 individuals so each can
obtain practice in performing the neces-
sary fetal manipulations.

The main objectives of the shoulder
dystocia drill are to diagnose shoulder
dystocia, prevent injury by performing
the correct maneuvers, time manage-
ment, prevention of traction, and teach
proper documentation.

Recruitment of a laborist (2007)
Inhouse oncall attending coverage is
provided on a 24-hour basis by one of
the full-time faculty attendings that have
obstetric privileges. To address lifestyle
and patient safety concerns, Weinstein
recommended a practice of having hos-
pitalists and laborists,”® Clark recom-
mended a reassessment of group obstet-
ric practice to improve patient safety,”’
and a survey showed that laborists can
have a high career satisfaction.’® In 2006,
we hired a laborist to provide inhouse
coverage for the labor and delivery floor
for nights and weekends and therefore
reduce inhouse oncall responsibilities of
other physicians.

©

Oxytocin initiation checklist (2009)

We implemented a checklist with the
most important elements of the stan-
dardized oxytocin policy: Completion of
the checklist is required by nurses before
initiation of oxytocin for induction or
stimulation of labor.

Postpartum hemorrhage kit (2009)
We made available a single hemorrhage kit

that includes the 4 most important drugs

used for postpartum hemorrhage (oxyto-
cin [Pitocin; King Pharmaceuticals, Bris-
tol, TN], misoprostol [Methergine; No-
vartis Pharmaceuticals, Basel, Switzerland,
Cytotec; Bristol-Myers Squibb, Skillman,
NJ], carboprost [Hemabate; Pfizer, New
York, NY]) s

; I:nternet bé;éd required reading

assignments and testing (2009)
We created an inhouse internet-based
password protected reading and testing

program (http://www.InPrep.com) for
protocols and other publications related
to labor and delivery safety. All attend-
ings and residents have been required to
regularly read assigned literature and
pass a multiple choice test related to the
reading material.

Compensation payments

and sentinel events

We performed a retrospective review of
obstetric compensation payments from
2003 to 2009 collected by the MCIC. Ob-
stetric compensation payments were de-
fined as all actual payments made as a
sum of indemnity paid plus medicolegal
expenses paid for by the hospital for de-
fending the case. In New York City, most
professional liability suits are initiated
within 2-3 years after delivery, and they
are often not settled until many years
later. Therefore, in addition to actual
compensation payments, we also as-
sessed new and ongoing significant pro-
fessional liability suits (expected at
$1,000,000 and above) and potential fu-
ture professional liability suits. Data on
sentinel events at our institution were
evaluated from 2000 to 2009 by analyz-
ing data obtained from a sentinel event
adverse outcome database that is pro-
spectively recorded by the hospital’s
quality assurance committee. Sentinel
events are determined by the Medical
Center according to Joint Commission
standards. The Joint Commission de-
fines a sentinel event as “... an unex-
pected occurrence involving death or se-
rious physical or psychological injury,
or the risk thereof ...” (http://www.
jointcommission.org/SentinelEvents/).
At our institution, sentinel events included
maternal deaths, and serious newborn in-
juries, including birth asphyxia and hy-
poxic ischemic encephalopathy.

Results

Compensation payments

Figure 2 shows the yearly obstetric com-
pensation payment totals paid out from
2003 to 2009. The 2009 compensation
payment total constituted a 99.1% drop
from the average 2003-2006 payments
(from $27,591,610 to $ 250,000). The av-
erage yearly compensation payment in
the 3 years from 2007 to 2009 was
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$2,550,136 as compared with an average of
$27,591,610 in the previous 4 years (2003-
2006), ayearly saving of $25,041,475 (total:
$75,124,424) during the last 3 years.

The compensation payments between
2003 and 2008 included delivery dates
before 2003. We also assessed potential
future and pending professional liability
suits through the early identification
program. In 2006, we had 1 adverse out-
come case that was identified through

our program for the early identification

of potential professional liability cases,
and the case was settled expeditiously. In
2008 and 2009, for the first time in this
decade, there was no professional liabil-
ity suit initiated involving a possibly
brain-damaged infant. In addition, there
is currently only 1 active professional li-

_ability suit exceeding a $1 million esti-

mated loss for an obstetric case from
2005 onward. One of the 2 other cur-
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rently pending “baby damage” suits in-
volves deliveries before 2003.

Table 3 shows the average time it takes
from the event to payment. There is an
average of 6.9 years (range, 0.6-17.1
years) between the event and the pay-
ment. On average, it takes 3.2 years
(range, 010 years) between the event
and the claim and another 3.7 years
(range, 0.3-10.4 years) between the
claim and the payment. Of all claims,
65% (26/40) were made within 3 years
after the event and 49% of payments (20/
41) were made within 6 years after the
event.

Sentinel events and adverse outcomes
Figure 3 shows the yearly rate of sentinel
events per 1000 deliveries. There was a
steady decline of sentinel events over the
years of the study, from 1.04 sentinel
events per 1000 deliveries in the year
2000, to no sentinel events in both 2008
and 2009. For the last 6 years, there has
been no maternal death on labor and de-
livery (we had 1 postpartum maternal
death 10 days after discharge from a ce-
rebrovascular accident) and there has
been no permanent Erb’s palsy since we
began shoulder dystocia drills in 2008.
Since 2007 there was only 1 infant born
of a total of 15,932 deliveries with the di-
agnosis of hypoxicischemic encephalop-
athy (HIE) for an incidence of 0.6 HIE of
10,000 deliveries. Subsequently, that in-
fant had no moderate or severe neurode-
velopment impairments. In 2009 there
was no infant born with HIE.

The definition of HIE included a se-
verely depressed newborn with need for
resuscitation in the delivery room, evi-
dence of severe acidemia at birth based
on cord blood gas values and early. ab-
normal findings on neurologic examina-
tion and/or abnormal assessment of ce-
rebral function.’?

Comment

In 1999, the Institute of Medicine pub-
lished a report challenging the prevailing
wisdom that all was well with the Amer-
ican health care system.® This report
called for a sweeping overhaul and stated
that “higher level of care cannot be
achieved by further stressing current sys-
tems of care. The current care systems
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cannot do the job. Trying harder will not
work. Changing systems of care will.”
There also have been increasing con-
cerns about the rise in malpractice costs
and its effect of availability of health
care.”!

After an external review of our obstet-
ric service, we undertook comprehensive
system changes beginning in 2003, to
improve patient safety on our service.
Among these patient safety changes were
significant eliminations in practice vari-
ations as well as significant improve-
ments in communication methods be-
tween staff. The main goal of these
changes was to improve patient safety
and decrease adverse outcomes. We did
not expect a rapid and significant effect
on compensation payments.

Our results show that implementing a
comprehensive obstetric patient safety
program not only decreases severe ad-
verse outcomes but can also have an im-
mediate impact on compensation pay-
ments. Beginning with the fourth year of
the program, compensation payments
began to drop significantly. Yearly pay-
ments for the most recent 3 years (2007-
2009) averaged $2,550,136 as compared
with average yearly payments of
$27,591,610 for the preceding 4 years
(2003-2006). The $25,041,475 yearly
savings in compensation payments for
the last 3 years alone dwarf the incre-
mental cost of the patient safety program
and are well above those reported by
Simpson et al.”* In our opinion the doc-
umented success of our patient safety
improvement program in decreasing
compensation payments for the past
years understates the true long-term im-
pact of the program on patient safety, as

we expect significant savings to continue

into the future.

Our neonatal intensive care unit is a
center for “cool cap” treatments (treat-
ment of infants with neonatal encepha-
lopathy with hypothermia helmets), and
it regularly treats infants with HIE.>* Of
the more than 50 infants with HIE who
were treated in this program over the last
3 years, only 1 among our own 15,932
deliveries came from our institution (the
only 2007 sentinel event). Our observed
departmental incidence of 0.6 HIE of
10,000 deliveries in the last 3 years is well

Event-to-payment average
Year Payments (range), y
2003 $50,940,309 5.9 (1.1-10.3)
2004 $30,464,590 10.5 (3.9-17.1)
2005 $3,336,605 5.5(1.2-9.5)
2006 $25,624,937 8.2 (4.1-13.2)
2007 $2,852,620 8.1(5.0-12.0)
2008 $4,547,787 4.7 (0.6-14.4)
2009 $250,000 0.8
2003-2009- | $117,991,848 6.9 (0.6-17.1)
7 Gruncbaum. Obstetric patient safety measures and compensation payments, Am ] Obstet Gynecol 2011,

below the reported 25 of 10,000 deliver-
jes.** On follow-up, this infant had no
moderate or severe neurodevelopment
impairments and hence for the last 3
years there are presently no known HIE
brain damaged infants “in the pipeline.”
As the amount of compensation pay-
ments for an infant with neurodevelop-
ment impairments can be well in excess
of $10 million in New York City, the pre-
vention of each and every 1 of these cases
is crucial to minimize such payments.
The Institute for Safe Medication
Practices (ISMP) has added oxytocin to
its list of high alert medications.”® The

-use of oxytocin during labor has been

found to be associated with malpractice
claims.*® Using oxytocin during labor
may have a negative impact on the prob-
ability of successfully defending a pro-
fessional liability case, and its misuse,
especially its association with hyper-
stimulation, has been alleged to be re-
sponsible for many if not most of the ad-

Verse outcornes and professional liability

litigation involving abnormal labor.””*

The best defense against legal chal-
lenges involving the misuse of oxytocin
is to use the drug judiciously and in ac-
cord with institutional policies.*' How-
ever, desPite reports that standardized
and uniform practice patterns are
known to have better outcomes than

.greater practice variations, medical prac-

tice continues to be characterized by
wide variations that have little basis in
clinical science.'® This is especially true
for oxytocin usage, which has many per-

sistent variations even within the same
institution.*? Clark etal*' concluded that
a physiologically sound and evidence-
based approach to oxytocin use is possi-
ble and explained that it may be difficult
to effect change in practice when physi-
cians so often see no untoward effects of
excessive uterine activity.

It has been suggested that implement-
ing a uniform oxytocin policy and using
an oxytocin checklist may improve peri-
natal outcomes.*>™** We also found that
implementing a uniform oxytocin pro-
tocol and checklist helped our staff make
better use of oxytocin and allowed nurses
to focus on better patient care instead of
following protocols that varied from
physician to physician. Implementing a
uniform oxytocin protocol likely con-
tributed to our improved patient safety
and prevention of adverse outcomes.
Our experience supports the recommen-
dation that: “. . . Malpractice loss is best
avoided by reduction in adverse out-
comes and the development of unam-
biguous practice guidelines.”

Many pregnant women are given mi-
soprostol “off-label” for cervical ripen-
ing and labor induction even though this
medication is not approved for use in la-
bor and is associated with an increase in
uterine hyperstimulation and resultant
fetal asphyxia and uterine rupture, am-
niotic fluid embolism, perinatal mortal-
ity, and HIE in surviving infants.*® Be-
cause of these concerns, we decided to
limit the use of misoprostol in labor to
inductions in a nonviable fetus.
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Good teamwork promotes profes-
sional integrity and is essential in deliv-
ering optimal patient care,*” and failure
in communication and teamwork is of-
ten cited as a common cause of adverse
events.>***° We found that teamwork
can be further improved in labor and de-
livery by maintaining an electronic com-
prehensive communication board as the
essential hub for communications among
staff.

Sleep deprivation can impair safety,
and establishing a laborist program has
been recommended to improve safety.?®
The hiring of a laborist allowed our ob-
stetricians to work reduced inhospital
hours and likely contributed to the im-
proved safety climate and improved out-
comes at our institution.

The traditional erasable labor and de-
livery white board usually reflects situa-
tional awareness, the state of knowing
what is going on with patients and in the
unit. Unfortunately, most obstetric units
still use a dry erasable white board that
has severe limitations, including accessi-
bility and space limitations. We believe
that the implementation of a centralized,
internet-based comprehensive electronic
“white board” with automatic alarms
and color-coding'® significantly improved
situational awareness and thus may have
contributed in decreasing adverse out-
comes and reducing compensation
payments.

Historically, EFM tracings have been in-
terpreted with wide variations among the
labor and delivery staff, often leading to in-
consistent decision making in response to
tracing interpretation. MacEachin et al®*
showed improved communication as well
as improved safety perception by the staff
with the use of a common EFM language

after a multidisciplinary EFM training

program.

Our study is limited by its retrospective
nature. There were numerous changes
made over several years, so that the im-
pact of any one change on a single out-
come measure cannot be individually
determined. Itis possible, that because of
the retrospective nature of this report,

there may have been other unknown fac-

tors that contributed to the reduction of
compensation payments and sentinel
events.

To paraphrase Ralph Waldo Emerson
(1803-1882) who said “Life is a journey
not a destination,” we believe that
achieving patient safety on labor and de-
livery is a journey, not a destination.

Improving patient safety requires ex-
tensive and considerate changes, physi-
cian and staff cooperation, constant vig-
ilance, flexibility, and rapid adaption
based on new experiences and it may
take considerable time to reap financial
benefits in the future.

Making significant changes on a labor
and delivery unit including such features
as the implementation of a standardized
oxytocin protocol, electronic charting,
team training, and improving situational
awareness through a central communi-
cation system, should be considered
by all obstetric services. As we have
shown, these changes can increase pa-
tient safety, decrease sentinel events,
and, as a consequence, reduce compen-
sation payments. B
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U-M’s efforts to encourage disclosure of medical errors decreased
claims

Admitting mistakes did not lead to more malpractice costs

Ann Arbor, Mich.— The University of Michigan’s
program of full disclosure and compensation for
medical errors resulted in a decrease in newclaims
for compensation (including lawsuits), time to claim
resolution and lower liability costs, according to a
study published Aug. 17 in the Annals of Internal
Medicine. '

“The need for full disclosure of harmful medical
errors is driven by both ethics and patient safety
" ] concerns,”said lead study author, Allen Kachalia,

eet the expert: M.D., J.D., Medical Director of Quality and Safety at
Richard C. Boothman - Brigham and Women'’s Hospital. “However,

- - because of fears that disclosing every medical error

may lead to more malpractice claims and costs, disclosure may not happen as often and
consistently as we would hope.”

In 2001, the University of Michigan Health System launched a comprehensive claims
management program that centered on full disclosure with offers of compensation for medical
errors. Under this model, U-M proactively looked for medical errors, fully disclosed found errors
to patients and offered compensation when at fault. Researchers conducted a retrospective
before-and-after analysis to determine howthe UMHS model affected claims and costs.
Reviewing claims from 1995 to 2007, researchers found a decrease in newlegal claims
(including the number of lawsuits per month), time to claim resolution, and total liability costs
after implementation of the disclosure with offer program.

“The decrease in claims and costs may be attributed to a number or combination of factors,”
says Kachalia. “We found a 61 percent decrease in spending at the UMHS on legal defense
costs, and this supports the possibility that patients may be less likely to file lawsuits when given
prompt transparency and an offer of compensation.”

www2.med.umich.edul../details.cfm?ID.. 13




03/20/11 U-M's efforts 1o encourage disclosure o...

Researchers hope that this study will allewate the fears associated with disclosure and will
further encourage efforts to disclose all harmful medical errors.

Richard C. Boothman, chief risk officer at the University of Michigan and a co-author of the

study, says the research proves that a policy of fully disclosing errors does not appear to lead to
skyrocketing medical costs.

“This shows that over time, hospitals can afford to do the right thing,” Boothman says. “It
demonstrates what we have believed to be true for some time: the sky wont fall in by pursuing a
pro-active and honest approach to medical mistakes.”

But Boothman adds that reducing costs is not the main motivation behind the U-M policy.
Changing the culture to encourage caregivers to admit mistakes also has improved patient
safety, which is much more difficult to measure, he says.

“We cannotimprove if were not honest about mistakes. By engaging the patient early — and
mostly listening more than talking at first — we get a fuller viewof what happened, a better viewof
what it looked like fo the patient, facts that may not be apparent from the chart alone. Engaging
patients and families early even before we have reached our own conclusions allows us to get a
more accurate viewof what happened and provides the opportunity to correct any
misimpressions and misunderstandings for everyone concemed,” says Boothman.

“We are all in this together. We support dur staff best by being honest about mistakes because
without that honesty, we'll never fix the problem other patients may get hurt and we'll expose our
staff to that heartbreak again, too. Honesty is the key to improving and hurting no one else is the
best risk management | can imagine.”

Additional authors: Samuel R. Kaufman, M.A., Susan Anderson, M.B.A., M.S.N., Kathleen
Welch, M.S., M.P.H., Sanjay Saint, M.D., M.P.H. and Mary A.M. Rogers, Ph.D, M.S.

Funding: Blue Cross Blue Shield.of Michigan Foundation.

The University of Michigan Health System includes the U-M Hospitals & Health Centers, which
comprises three hospitals and dozens of outpatient health centers and clinics; the U-M Medical
School with its Faculty Group Practice and extensive research and education programs; the
clinical operations of the U-M School of Nursing; and the Michigan Health Corp. The three U-M
hospitals are University Hospital, C.S. Mott-Children’s Hospital, and Von Voigtlander Women's
Hospital. UMHS has been recognjzed numerous times for excellence in patient care, including
15 years on the honor roll of "America's Best Hospitals", as compiled by U.S. News & World
Report. The U-M Medical School is one of the nation’s biomedical research poverhouses, with
total research funding of more than $420 million, and consistently achieves high rankings for

excellence in the education and training of physicians and biomedical scientists. For more on
UMHS, see wwmed.umich.edu.

Brigham and Women's Hospital (B WH) IS a 793-bed nonprofit teaching affiliate of Harvard
Medical School and a founding member of Partners HealthCare, an integrated health care
delivery network. For more information about BWH, please visit wwwbrighamandwomens.org.
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First Do No Harm

Last year there wasn't a single fatal airline accident in the developed
world. So why is the U.S. health care system still accidently killing
hundreds of thousands?

The answer is a lack of transparency.

By Marshall Allen

Georgeanne Mumm'’s surgeon emerged from the operating room with welgome
news for her worried family. He had removed her cancerous kidney, he said, and
her outlook looked good.

The surgeon failed to mention, however, that he also had accidentally removed
part of her pancreas, having mistaken it for a tumor. Nor did he mention that he
had in-advertently cut the blood flow to her spleen, damaging it irrevocably. Only
an emergency operation by another doctor the next day kept Georgeanne from
dying right then and there.

Now the fifty-six-year-old Mumm sits alone in her trailer in rural Nevada. She is_
unable to work due to her disability but is still on the hook for about $300,000 in

medical expenses related to her disastrous contact with the U.S. health care
system.

Why do we keep hearing stories like this? Twelve years ago, the Institute of
Medicine issued a landmark report showing that medical errors in U.S.
hospitals kill up to 98,000 Americans a year. In 2000, another estimate,
published in the Journal of the American Medical Association, which
included fatalities resulting from unnecessary surgery, hospital-acquired
infections, and other instances of harmful medical practice, put the total annual
death toll at 250,000.

By that figure, contact with the U.S. health care system was the third
leading cause of death in the United States, just behind all heart disease
and all cancer. People responded to the alarm. Task forces were convened,
congressional investigations launched, op-eds written. Yet as hard as it may be

to believe, American medicine is, if anything, even more dangerous
today.

In November 2010, the U.S. Department of Health and Human Services
issued a study that covered just the 15 percent of the U.S. population
enrolled in Medicare. It found that each month one out of seven Medicare
hospital patients is injured—and an estimated 15,000 are killed—by
harmful medical practice. Treating the consequences of medical errors cost
Medicare a full $324 million in October 2008 alone, or 3.5 percent of all Medicare
expenditures for inpatient care. Another recent study looked at the incidence of
avoidable medical errors across the entire population and concluded that they
affected 1.5 million people and cost the U.S. economy $19.5 billion in 2008. The
Centers for Disease Control and Prevention have estimated that almost
100,000 Americans now die from hospital-acquired infections alone, and
that most of these are preventable.

httg:[[www.washingtonmonthly.com[featureszzo1 1/1103.allen.html Page 1
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People like Carole LaRocca are the human face of this travesty. One day recently I
sat at the seventy-four-year-old’s kitchen table as she broke down in tears. She
was weeping not because of the hospital-acquired infection that almost took her
life, but because of the $3,676 bill she faced for the antibiotics she needed to
treat the harm done to her by her hospital stay. Every month she pays $25 of her
meager fixed income toward the debt, and is still hounded by bill collectors.

A cynic might say it's no surprise that American medicine fails to put safety first,
since doctors and hospitals often make money by treating those they injure.
There is, however, also a deeper and more systematic reason for the continuing
toll of injury and death caused by the U.S. health care system: we don’t know
who’s failing and who’s succeeding. Plenty of U.S. hospitals have dramatically
improved their safety performance. The best have virtually eliminated the
deadliest hospital-acquired infections, even as lethal microbes have evolved to
become more contagious and resistant to treatment. If every health care
provider adhered to the h"ighest standards of patient safety and
evidence-based medicine, hundreds of thousands of lives could be saved,
to say nothing of the billions of dollars spent on treating complications—
but good luck discovering for yourself which hospitals are safe and
effective and which aren’t.

That’s because the public, the payers, and the providers themselves typically lack
access to the data necessary. to make such a life-and-death determination. In the
airline industry, if a pilot so much as accidentally makes a wrong turn moving
away from the gate, anywhere in the world, the event is instantly recorded in
global databases and scrutinized by government agencies and the industry itself.
The knowledge gained from this continuous process leads to big and little
changes in aviation protocol, equipment, and personnel. As a result,

there was not a single airline fatality anywhere in the developed world
last year. - S

In health care, by contra§t,' patient safety experts often remark that the
death toll from medical errors in U.S. hospitals is equivalent to three
jumbo jets falling out of the sky and killing all the passengers on board
every forty-eight hours. But even the most egregious errors go largely
unreported, and when they are reported, they are often buried and ignored. For
the most part, all the public gets to hear about are industry-wide estimates and
Statistical averages of the kind présented above. Because we lack specific
knowledge of where these injuries ate occurring and under what circumstances,
we can’t know precisely what to do about the ongoing catastrophe or whom to
reward when specific solutions are found.

Fortunately, there is much that can be done—even by mere journalists willing to
submerge themselves in some data.;Not long ago, my colleague at the Las Vegas
Sun, Alex Richards, and I set out t‘foﬁidentify these cases of preventable harm and
publish them. In Nevada, reg&iatorg“‘?équire hospitals to submit a record of every
inpatient stay, a policy originally intended to monitor costs. Based on billing
records, each file provides a patient’s age, gender, and race, as well as the
conditions diagnosed and the procedures received during his or her hospital visit.

http.//www.washingtonmonthly.com/feature 2011/1103.allen.htm! Page 2
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And in 2008, the federal government started asking hospitals nationwide for one
additional piece of data. Stung by the money it was paying under Medicare
to treat injured patients, hospitals were required to report with a “yes”
or a "no” whether each medical condition was present when the patient
was admitted. This makes it pos§ible to identify how may patients
acquired preventable injuries while at the hospital—problems like severe
bedsores, bloodstream infections caused by central-line catheters, and
falls that resulted in a broken bone.

Shaking the data out of Nevada’s state government wasn’t easy, and crunching
through 2.9 million inpatient billing records was also involved, as well as
interviews with more than 250 nurses, doctors, hospital administrators, and
injured patients to make sense of it fgll—but‘we eventually prevailed and launched
a five-part series based on what we discovered. (The entire series is available at
www.Iasvegassun.com/hoSpitaI-caré.‘) Not surprisingly, given the picture that
health care quality experts paint of the U.S. health care system as a whole, we
found that the safety performance of Las Vegas hospitals was alarming. In 2008
and 2009, for example, we identified 3,689 Las Vegas patients who suffered
preventable harm, including 2,010 who became infected by one of two nearly
untreatable and often fatal bugs: methicillin-resistant Staphylococcus aureus—
better known as MRSA—andClostriditim difficile. In 354 of the total cases, the
patient died in the facility. With thehelp of other public documents, we
established that only about one in ten of these and other preventable
errors was ever brought to the attention of authorities, as is required by
state law, much less analyzed for lessons learned.

The real power in our reporting, however, came from the transparency and
accountability it imposed on the local health.care system. We published the
total number of injuries and infections and their rates for each hospital in
Las Vegas. Under pressure: from:hospital lobbyists, the Nevada state
government had long refused to do this, as is common in other states as
well. But we saw good reasons for naming names. So, for example, we posted a
tool on the Sun’s website that allows users to compare the rates of MRSA

and Clostridium difficile infections in different Las Vegas hospitals. As it turns out,
the MRSA infection rates range from 24 per 1,000 discharges at Desert Springs

Medical Center, to a “mere” 7.6 at,Spring Valley Hospital, eight miles down the
road. Lt

By

sk PR
To put this more-than-threefold difference into context for our readers, we
published a series of accompanying stories pointing out that infection control is
hardly rocket science. According to Dr. Peter Pronovost, a professor at Johns
Hopkins School of Medicine and a national patient safety leader, prevention of
central-line catheter infections involves little more than a simple five-step
checklist: RN
« Wash hands. : RO
'+ Wear sterile gloves, hat, mask,
and gown and completely cover
the patient with sterile drapes.

http://www.washingtonmonthly.com/features/2011/1103.4llen.html Page 3
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* If possible, do not place the catheter
in a patient’s groin, where it can
more easily become infected.

- Clean the catheter insertion site
on the patient’s skinwith v,
chlorhexidine antiseptic solution.

* Remove catheters when they are
no longer needed.

After Pronovost partnered with Michigan hospitals to study the
effectiveness of the checklist, the reduction in infection rates saved an
estimate $100 million and 1,500'lives over just an eighteen-month
period. In 2002, Dr. Rajiv-Jain of the Pittsburgh Department of Veterans Affairs
Medical Center introduced a commonsense method used throughout Europe to
drive down the number of hospital-acquired MRSA infections: swab the noses of
patients before they are admitted, and if they test positive for MRSA,
isolate them from other patients. This simple protocol has reduced
hospital-acquired MRSA infections by 59 percent at both the Pittsburgh
VA and other hospitals that have:followed its example. At some VA
hospitals, MRSA infectioq ;.r_atesJJave been lowered to almost zero.

It's still too early to tell how the market share or quality of care at different Las
Vegas hospitals may be affected by exposure to our bit of sunshine, but we've
already seen the leaders of at least two institutions publicly reporting the errors
and infections that take place in their hospitals and vowing to make
improvements. Meanwhile, insurance companies can see the same broad
disparities in patient safety, and some now use our data to pressure hospitals to
improve quality. State regula}qrs responded to the revelations by using our
methods to verify our findings in the same billing records, and then launching
investigations of the individual cases of patient harm. Transparency is a potent
antidote for complacency.

Because of the lack of national standards for measuring and reporting harm to
patients, we were unable to Show definitively, with a few exceptions, that care in
Las Vegas is any more dangerous thao anywhere else. It’s telling that some
leaders of the local medical establishment jumped on this point. “You're looking at
the problems in Las Vegas and saying there are problems here, no one is denying
that,” said Dr. Ron Kline, president of the Nevada State Medical Association. “But
the argument would be that those similar problems exist in other places. To some
degree you can'’t eliminate them.”. .

Unfortunately, this attitude is typif:alﬁéamong"health care leaders. When I showed
our data about accidental sufgical injuries to Dr. Jim Christensen, an allergist who
also oversees quality improvement -at Spring Valley Hospital in Las Vegas, he was
nonplussed. “I see these all the time,” he told me. Asked if he had become inured
to the problem, he said that surgery is “like working on the car with the engine
going. Sometimes something slips, but they recognize the injury right away and
repair it. As long as that doesn’t :go‘_\beyond the published error rate, I'm fine.”
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What these and many other like-minded health care professionals are
saying can be put another way: Never mind that errors committed by
individual hospitals might be leading to hundreds or thousands of annual
deaths and injuries, or that safety measures put in place by other
hospitals show that most of these casualties are avoidable; as long as the
rate of medical error or infection at any given hospital is in line with the
national average, that is good enough.

Kerry O’Connell, a fifty-four-year-old construction executive from Colorado, scoffs
at this mind set. Several years ago he became infected with potentially lethal
bacteria during surgery to repair a broken elbow. O’Connell says that it took
weeks of procedures to flush out his'wound, and months of infusions with potent
antibiotics to kill the resistant bug, yet doctors and hospital administrators
refused to accept responsibility for the infection. Meanwhile, they charged
O’Connell and his insurance company $65,000 for the treatment. Galvanized by
the injustice, O'Connell became a patient safety advocate and has adopted a
Clever prop to get his big point across. When he attends conferences on patient
safety, he wears a name tag that says, “The Numerator.”

When people inevitably ask him what that means, he launches into the
explanation. It's easy to forget, he says, that even in hospitals where medical
error rates are no worse than average, the numerator in that ratio—the
number of actual people victimized—remains large and unacceptable. “I
call infection rates sedatives for health care workers so they can sleep at night,”
O’Connell said. “They keep tracking these rates and comparing to each other and

saying ‘We're not so bad.’ But the ‘only thing that counts in the end is how many
people got infected.” T . ’

If the airline industry and:its regulators had clung to the same attitude,
the average rate of airline fatalities would likely be little better than it
was in the 1950s, when flying was at least three times as dangerous, on
average, as it is today. It's only human nature to call average good enough,
particularly when what you are doing is difficult. Moreover, when people are
engaged in inherently dangerous activities that they believe bring great benefit to
society—whether it is serving theifcc)untry in combat, or moving passengers at
600 miles an hour in and QUS of the*wild blue yonder—it's understandable that
they tend to overlook or dismiss any avoidable harm caused by their actions. Dr.
Thomas Lee, an associate editor at the New England Journal of
Medicine and a professor at the Harvard School for Public Health, notes
how this same process of moral disengagement affects doctors and
hospital administrators. They are-reticent to acknowledge patient harm, he
says, because they're too busy thighg‘ghting the diseases cured and lives saved.
A

To overcome this natural endengy toward moral disengagement—or
what safety experts in othér fiélds call “normalized deviance”—we need
in health care what the airline and many other industries already have: a
process for systematically recording specific errors and near misses and
for making them widely known so that everyone can learn from them. Dr.
Peter Pronovost, the safety expert from Johns Hopkins, recommends creating a
similarly robust, nationwide system Lor spotting, measuring, and reporting
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instances or harbingers of harmful care, with spot audits of medical records to
assure compliance. This was also grécommendation of the ground-breaking 1999
"“To Err Is Human” report. Following the example of the aviation industry (and of
the VA health system, incideptally);ithis system should also include a process that
allows people who witness or commit errors and near misses to report them
anonymously.

Public reporting will be bolstered, to a limited degree, under the fine print of
Obama’s Affordable Care Act. The new law says that certain injuries and
infections that take place in hospitals will be published on Medicare’s Hospital
Compare website. Hospitals will alsobe rewarded or penalized according to how
certain readmission rates ang. hospital-acquired injuries compare to national
averages. (As this story was going to press, the Centers for Medicare and
Medicaid Services were formulating regulations that go further than any previous
efforts, using both carrots and sticks to get hospitals to make care safer.) But
here again, the mind set is not zero tolerance of error, but merely a focus on how
different hospitals compare to the mediocre safety performance that pervades the
industry. Moreover, the new law app:ues only to acute care hospitals, leaving out
nursing homes and other long-term.care facilities. It will only include harm to
Medicare patients, a subset*6f'the-oVerall population. And the system will not be
able to capture some of the most common types of injuries to patients, such as
those caused by medication errors.

The provisions of the Affordable Care Act are a step in the right direction, but
they don't go far enough. Implementing and operating a nationwide system
that captures all harm to patieptg also requires that the U.S. health care
system at last move out of the nineteenth century and replace paper
records with open-source! truly.integrated information technology of the
kind the VA has pioneered. Electronic medical records, if they are written in
compatible, open-source computer languages, have the potential to form vast
databases that researchers, regulators, and practitioners themselves can easily
mine to spot dangerous or ineffective practice patterns. Unfortunately, though
many health care providers are busy installing health IT using federal stimulus
dollars, most are installing propriety”software that will leave data locked in “black
boxes” and that have limitedsvalue ‘in promoting transparency. (For more
information on this subject, see Phillip Longman, “Code Red,” July/August 2009.)

Done right, a fully digitalized and integrated medical record system
would also by itself prevent many serious errors, such as the thousands
that occur every year when pharmacists misread a doctor’s scribbled
prescription. Lest you think such matters are no big deal, the Institute of
Medicine estimates that the ‘average hospital patient in the U.S. is subject
to at least one medicatiomerro;ffﬁer day (wrong med, wrong dose, wrong
time, wrong patient), and that the financial cost of treating the harm
done by these errors conservatively comes to $3.5 billion a year. An
integrated digital records system would also make it much easier to monitor and
curb the overuse of treatments that are both costly and dangerous. For example,
Americans are exposed to so many. CT scans, many of them redundant, that,
according to the New England Journal of Medicine,the resulting radiation exposure
oy
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may be responsible for as much as».‘g;percen;t of all cancer deaths in the country.
! N :

With such a robust, data-driven system of safety promotion at last brought to
bear in health care, averagejperformance will no longer seem good enough.
Health care providers, employers choosing health care for their workers, and
patients seeking the best care will all demand more. The benchmark for any given
hospital to meet would thus become what it should have been all along: the
refusal to tolerate even one case of preventable harm to a patient. Without such
demonstrable standards of performance, there is little hope that the quality of
health care can improve—wh_etheri the system is “socialized,” “market driven,” or
any combination thereof. - |5
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Some doctors and hospital administrators will object on principle. When
O’Connell, aka “The Numerator,” asked his surgeon about the moral implications
of billing patients for treatments made necessary by sloppy medical practice, the
response he reports receiving was disheartening: “We're like lawyers,” O’Connell
recalls the surgeon saying. “We just.provide services by the hour and sometimes
it works and sometimes it doesn’t.’<,

Other medical providers live by a higher standard than this, yet many will still
raise all kinds of methodological objections. They will say that their patients tend
to be much sicker or older than those treated in other hospitals. Or that the
reason their hospital has such high infection rates is that many of their patients
come from nursing homes, where lethal bac\teria are rampant. (In the case of our
investigation, I always pointed out, that we were reporting the infections that their
own employees had marked as not.present at the time the patient arrived,
meaning they were acquired$n thé hospital itself.) And to be sure, certain risk

adjustments do need to be made in comparing the performance of one hospital
with another.

But these are adjustments that can be made, and made all the more fairly and
definitively the more data we have about just who is receiving what treatments
and with what results. In no other,realm—cértainly not any as inherently
dangerous as health care—;dg, ye acgept the argument that meaningful
comparisons of results are impossible just because those being compared face
somewhat different circumstances. Some airports have shorter runways and are
more congested than others; some have to deal with frequent snow or
thunderstorms, nearby mountain ranges, or lakes and rivers that attract unusual
numbers of flocking birds. No two.are exactly the same. Yet we don't therefore
conclude that there is no point in comparing the safety record of one airport
versus another, much less say Ehatzft’?is acceptable for a certain number of people
to be routinely killed on approach ditakeoff. We demand that all airports, and
everyone else involved in aviation, do what it takes to get accidents to as close to

Zero as possible, and that they use reams of performance data to make that
happen.

Moreover, it's not just the outputs. of different health care providers we are
concerned with, but their inputs as‘;vg‘ell. You say many of your infected patients
are coming from nursing homes? Why not hold them to higher standards? Why

AR H O
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are you not doing what the R“,i.t't§bufgl?1;_VA isidoing and testing all your patients for
infection before they get out.on the.wards? Why don’t you have sensors in
hospital rooms, as some hospitalsAow do, that sound an alarm if anyone exits
the door without having first washed his or her hands? For that matter, why not
take up the suggestion of Paul O’Neill, the former treasury secretary who
pioneered industrial safety as CEO of Alcoa and is now a leading voice on patient
safety: have a big sign posted at the front door of the hospital, as nearly all
factories and construction sites dq, that reminds workers as they come on each
shift just how many days it has' beemnssince the last medical error or hospital-
acquired infection? In short;;jyst exéctly what have you done to promote a
culture of safety? " " ‘

Experience has shown that when hospitals and doctors can answer that
question forthrightly, and when they are open and honest about their
mistakes and show they are taking steps to fix them, they are much less
likely to face malpractice suits, In 2004 the University of Illinois Medical
Center in Chicago began flagging cases of harm and unsafe conditions that could
cause injuries—up to 7,000,@e;portsiaf year. It also began admitting and
apologizing for its mistakes, cdnducting investigations of harmful
incidents that are open to patients and their families, and even offering
financial compensation when necessary. The program has lowered the
number of malpractice claims and the amount of payouts, while increasing
trust and leading to hundreds of .patjent safety improvements. The hospital’s
methods boil down to what any 6ne of us would instruct a child to do when
he makes a mistake: stop:making excuses, and take responsibility. The
facility is now considered a h‘ational“ﬁatient safety pioneer, and its methods are

being expanded through a federal grant to nine other hospitals in the Chicago
area.

This is what current best practices in patient safety look like. They could be even
better if consumers and medical experts had the data they need to determine
each hospital’s progress in-promofjng safety. We know this works in other
inherently dangerous industrieszWhy should health care be an
exception? o e

We all understand that medicine is increasingly complicated and that hospitals are
increasingly filled with patients who would have died years ago were it not for the
wonders of modern medicine. But the Hippocratic oath says, “First do no
harm.” Precisely because health care is becoming more and more
complex, and therefore inhereptly dangerous, it will continue to cause

more and more and mon;e*death‘g‘?gnd injuries until we put safety first.
T LI Sel

Marshall Allen is a health care reporter for the Las Vegas Sun
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MALPRACTICE & ERRORS

By Marcus E. Semel, Stephen Resch, Alex.B. Haynes,_Luke M. Funk, Angela Bader, William R. Berry,

Thomas G, Weiser, and Atul A. Gawande

Adopting A Surgical Safety
Checklist Could Save Money

And Improve The
In U.S. Hospitals

Quality Of Care

he World Health Organization
(WHO) launched the Safe Surgery
Saves Lives campaign in January
2007 to improve consistency of sur-
gical care and adherence to safety
practices. As part of the campaign, the Surgical
Safety Checklist was created through an
international consultative process. The checklist
is a two-minute tool, much like the checklist a

pilot uses before takeoff, and is designed to help .

operating room staff improve teamwork and en-
sure the consistent use of safety processes.! It
consists of a series of checks that occur before
the delivery of anesthesia, before any incision is
made in the skin, and before the patient leaves
the operating room (the components are shown
in list form in Appendix Exhibit 1).2Examples of
the checks are confirming that appropriate anti-

biotics have been given to prevent infection, the -

necessary equipment is available, and no mem-
bers of the team have any unaddressed questions
or concerns before proceeding with the op-
eration. '

In a pilot study of systematic implementation’

of the checklist, its use markedly decreased com-
plications for patients undergoing noncardiac
surgery in eight diverse international hospitals.?

Four of the eight pilot sites were in high-income
countrjes with well-developed health care infra-
structures; one site was in the United States.
Among these four sites, there was a 30 percent
reduction in major complications after the intro-
duction of the checklist. ’

With evidence that systematic use of checklists
can result in decreased rates of surgical compli-
cations® and of catheter-related bloodstream in-
fections,* the use of this type of intervention is
gaining acceptance.>$ However, one line of criti-

- cism of checklists is that they may be cost-inef-

fective because of the time, effort, and varying
levels of risk involved.’ In this paper we examine
the costs of implementation and use of the WHO
Surgical Safety Checklist in the United States to
determine whether or not it reduces costs at the
hospital level,

Study Data And Methods

We performed a decision analysis of implemen-
tation and use of the checklist in a U.S. hospital

. over a one-year period. The analysis was per-

formed from the hospital’s perspective with re-
spectto costs. Costs were adjusted forinflation to
2008 doliars based on the Consurner Price Index
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and the Medical Care Price Index.?

We did notapplyadiscountrate, given the one-
year time horizon. Costs associated with the
checklist were divided into one-time start-up
costs for its implementation and recurrent costs
for its use, L S

IMPLEMENTATION  cosTs-We based our esti-
mates of implementation costs on experiences
at the eight pilot sites in the Safe Surgery Saves
Lives Study;® experience at our own institution,
Brigham and Women’s Hospital; and personal
communications with staff of U.S. hospitals that
bad adopted the checklist (personal communi-
cation between Alex Haynes and Katrina Golub
on December 10, 2008; personal communica-
tion between Angela Bader and Kristen Styer
on January 25, 2010). -

Implementation of the checklist generally re-
quires collaboration among the departments of
surgery and anesthesia and the nursing staff of
the operating room. Representatives from each
group work together to introduce the checklist to
their staff, modify it to mget.the conditions in
their hospital, and make appropriate systems
changes to ensure successful use of the
checklist.® B N

Champions.of the checklist or leaders in each
department, together with an implementation
coordinator, generally oversee the implementa-
tion process. The coordinator, usually a quality
improvement officer with a bachelor’s or mas-
ter’s degree, helps facilitate the hospital’s adop-
tion of the checklist, a v o

Atboth our institution and the U.S. pilot study
site, senior clinicians in leadership roles within
their own departments were involved in the im-
plementation process. These clinicians champi-
oned the checklist'’s use within their depart-
ments and worked with other departments to
provide multidisciplinary leadership. The time
commitment of individual checklist champions
varied between institutions. For our analysis, we
applied the highest estimate to all three cham-
pions. The time commitment 6f the implemen-
tation coordinator. . was s§imilar at each
institution. ~ "7 L AT

We defined the cost of implementation as the
opportunity cost of the work that would have
otherwise been performed by the three depart-
ment checklist champions and the implementa-
ton coordinator. We calculated this cost by
summing the time spent’ on implementation
multiplied by the mean hougly wage for each
champion and the coordinatgr,

Based on the expgrience 3t ourinstitution and
the U.S. pilot study site, we estimated the time
spent on checklist implementation at 40 hours
for each champion and 120 hours for the imple-
mentation coordinator. Using this estimate, we
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arrived at an implementation cost of $12,635 for
our base-case analysis. :

To date, the checklist has commonly been in-
troduced to clinicians during a portion of a grand
rounds—the presentation of a particular pa-
tient’s case or a didactic lecture to a group of
clinicians—orat aregularly scheduled staff meet-
ing. Because clinicians do not usually see pa-
tients or operate during this time, they do not
have to choose between learning about the
checklist and generating revenue. In this case,
the opportunity cost of the time spent discus sing
the checklist is forgone educational or meeting
time, which we considered negligible and ex-
cluded from our analysis.

PER UsE cosTs Although there has been con-
cern about the time required to perform the
checklist, institutions—including our own—that
have been early adopters of the tool have not
experienced decreased productivity or disrup-
tions in work flow." Therefore, in our base-case
analysis we assumed that the cost of time spent
performing the checklist in the operating room
was zero. However, in our sensitivity analysis,
we varied the cost of time spent running through
the checklist.

Most of the checklist items have little to no
direct cost, as they tend to consist of verbal con-
firmations that a routine safety measure has
been performed. Thus, consistent performance
of these checklist items would be expected to
result in minimal added cost.

An exception is antibiotic prophylaxis, or the
use of antibiotics to prevent infection, which
requires the use of a consumable good as op-
posed to the performance of a verbal check. Ac-
cordingly, we calculated the per use cost of the
checklist by estimating the increase in the appro-
priate use of antibiotic prophylaxis observed
after the implementation of the checklist.

In the pilot study of eight hospitals, antibiotic
prophylaxis increased by 26.5 percent after im-
plementation.® We applied this rate of increased
antibiotic use to the cost of using the antibiotic
cefazolin for prophylaxis, or of using vancomy-
cin with patients allergic to the antibiotics pen-
icillin or cephalosporin.®® Based on these
assumptions, the per use cost of the checklist
was estimated at $11 for our base-case analysis.

We excluded costs associated with surgical site
marking as well as the use of pulse oximetry, or
measurement of blood oxygenation levels,
Although the checklist is intended to ensure that
surgery sites are marked, it is not clear whether
the practice of marking actually increases with
use of the checklist, The Safe Surgery Saves Lives
Study did not assess adherence to this safety
measure.We also excluded the cost of pulse oxim-
etry because its use is nearly universal in the




United States.
The resulting range for per use checklist costs
in the sensitivity analysis was $5.50-$22.00.1
COSTS. AND RATES OF SURGICAL COMPLICA-
TIONs We estimated the cost of a major surgical
complication from the literature.”® In our base-
case analysis, this cost was $13,372 after adjust-
ing for medical price inflation. Because our
analysis is from the hospital’s perspective, we
did not include outpatient costs or costs to the
patient.
* There is no natmnal estimate of complication

. 4,000._noncardiac inpatient operations occur

 rates across all types of surgery. In addition, the -

operating rooms chosen for study in the pilot
sites had high baseline complication rates.*As
a result, we used an estimate of complication
rates from the literature. This estimate was based
on a retrospective review of discharges for all
types of surgical procedures from hospitals in
Utah and Colorado.” Based on this estimate,
the complication rate for our base-case analysis
was 3 percent.

The relative rate of reduction of major com;)li- ‘

cations with the checklist was estimated from the
reduction in complications observed in the high-
income sites in the Safe Surgery Saves Lives
Study.® Although there was a 30 percent relative
reduction of major complications at those sites,’
we assumed a 10 percent relative reduction in
major complications with the checklist to ac-
count for the possibility that other hospitals
may experience less dramatic results. We did
not attribute. any reduction in postoperatjve
mortality to the checklist because the reducppn
observed at high-income . pilot sites was not sta-
tistically significant.

We estimated the annual number of inpatient
operations performed at the hospital level based
on the literature, in conjunction with data from
the American Hospital Association regarding the
proportion of operations that are inpatient and
the number of hospitals performing surgery.?°
For our base-case analysis, we estlmated that

ki

CEXHIBITY
L

each year. ,

coar ANALYsis To determine whether the
checkhst produces savings, we compared its
usg tocurrent practice. The cost associated with
current practice was calculated by multiplying
the number of noncardiac inpatient operations
performed per year by the complication rate and
the cost per major complication. To calculate the

‘costof the checklist, we summed the peruse cost,

implementation cost, and cost from major com-
plications. We then calculated its net cost by sub-
tracting the cost of checklist use and imple-
mentation from the cost of current practice.

In addition to our base-case analysis, we com-
pleted one-way sensitivity analyses and thresh-
old-level analyses. A summary of the inputs for
ourbase-case and sensitivity analyses isincluded
in Exhibit 1.

Study Findings
BASE-CASE ANALYsIS When compared to current
practice in the base-case analysis, the implemen-

" tation and ‘use of the checklist would save

-

$103,829 annually for a hospital that performed
4,000 noncardiac operations peryear. This equa-
tes to a savings of $25.96 per operation per-
formed.

For every complication averted, there is a net
savings of $8,652. To achieve cost savings, at
ledst Jjve major complications would need to
bel prevented with use of the checklist. Cost sav-

. mgs are possible when the additional cost per

major complication is as low as $1,574
(Exhibit 2). '

THRESHOLD ANALYsis For a given baseline
complication rate, cost savings achieved with

the checklist increase as the relative reduction

incomplications increases (Exhibit 3). Ata 3 per-
cept baseline con;phcatmn rate, if there is a rel-

r atjye sgeduction * in complications of only

1 percent—and the complication rate drops to
S Eama

4

e e e

Base-Case And Sensitivity Analyses lnputs Study Of Surgu:al Safety Checklist Use

Range for sensitivity.

Noncardiac inpatient operations per year

- Amount . . analysis
g 631 8-525 270
$5.50-22.00

Notes in text

311,14

4,000 1,000-8,000

17,18,18

SOURCES Notes 3,10, 11, 14-20 in the text, as indicated in far-nght column.
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Base-Case Results For Impleme!

Cost savings

mtation And Use Of The Surgical Safety Checklist

¢ gMiﬁimum“‘nee‘ded to achieve savings

Per year
$103.829

Per complication

averted
38,652

Number of complications Cost per Baseline complication  Relative reduction
Per operation  averted complication  rate - in complications
$25.96 >5 >1,574 > 1.06% >3.53%

source Authors’ calculations. noTe Amounts in 2008 U.S. dollars.
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2.97 percent—theichecklist costs the hospital
$40,589 per year: When the relative reduction
in complications increases to at least 3.53 per-
cent—and the complication rates drops to
2.89 percent—the checklist saves the hospital
money, as demonstrated in the base case.

If complications are reduced by 30 percent, as
observed in high-income sites in the Safe Surgery
Saves Lives Study,® savings would increase to
$424,757 per year+If the bageline complication
rate were as high*® 17 pereeftl? savings would
be $2,671,253 per year.

As the relative reduction in complications in-
creases, the initial complication rate required for
a hospital to achieve cost savings with the check-
Iist decreases (Exhibit 4). A baseline complica-
tion rate of at least 2.12 percent would lead to
cost savings with the checklist if a 5 percent rel-
ative reduction in complications is achieved. If
there is a 15 perc%t relative eduction in com-
plications, the checklist *saves the hospital
money if the initial complication rate was as
low as 0.71 percent.

SENSITIVITY ANALYSIS One-way sensitivity
analysis demonstrated that the checklist saves
money when the baseline complication rate is
2 0.06 percent or the relative reduction ig com-
plications is > 3.53 pergent (Eghibit 2). Varying
the number of opgrations per year, the addi-
tonal cost per mqjgz; cqmp']ééatjon, and the cost
of implementation and use of the checklist did
not affect whether the checklist is cost saving
(Exhibit 5).

However, varying each of these inputs sepa-
rately did affect cost savings by one order of

Fr B8

Checklist SavingAsir_I;)er ‘ie'axz By Cn}nﬁ!l‘éitlon Rate And Relative Reduction In Major Complications

magnitude. When the number of noncardiac
inpatient operations is as low as 1,000 per year
with a 3 percent complication rate and a 10 per-
cent relative reduction in major complications,
the cost savings is $16,481. If the number of
operations increases to 8,000 per year, the cost
savings increase to $220,293,

The variation in cost savings is greatest with
variation in the additional cost per major com-
plication, ranging in our analysis from $23,597
to $264,293. Cost savings are relatively insensi-
tive to variation in implementation cost, ranging
from $91,194 to $110,146.

Discussion
This study demonstrates that the adoption and
use of the WHO Surgical Safety Checklist is a
cost-saving quality improvement strategy. If at
least five major complications are prevented
within the first year of using the checklist, a
hospital will realize a return on its investment
within that same year.

- Since implementation costs make up the ma-
jority of the costs-associated with the checklist
and do not recur, cost savings may occur beyond
the first year of use. Even hospitals that do not
prevent five major complications in the first year
may still save money as the number of compli-
cations averted accumulates over a longer period
of time.

COMPARABLE STUDIES A previous study of the
use of a checklist to prevent catheter-related
bloodstream infections suggested potential cost
savings from checklist use.? Other studies have

Savings from relative reduction in major complications {g)

Complication rate 1% 5%
3% ~-40,589 23597
17% 398,013

34,295

PR

sounce Authors’ calculatipns. Nofi‘A}v;dﬁrits in 2008 lj.S.' dollars.
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15% 20% 30%
184,061 264,293 424757
1,307,309 1,761,857 2671253




suggested thatusing a daﬂ.y goals checklist inan

intensive care unit is a cost-effective means: of .

reducing hospital-acquired infections.?

Our study is consistent with these reports g.pd .

extends them by finding that the systematic im-
plementation of a simple, relatively inexpensive,
low-technology intervention such as a checklist
reduces costs.

ADDITIONAL CONSIDERATIONS Hospitals may
also realize savings through gains in efficiency.
We did not include such savings in our analysis

because the causal mechanism for these im- -

provements is not yet clear. However, the use
of a “preflight checklist” in Kaiser Permanente:
Southern California’s operating rooms resulted
in improved nurse retention, with turnover de-
creasing from 23 percent to 7 percent.22

Also, after implementation of Kaiser Perma-
nente’s checklist, there was a decrease in the
number of operations that were canceled or de-
layed.” Additional evidence suggests that oper-

ative briefings may actually decrease delays® and °

*

disruptions to the surgical work flow.# | "* -
Because we accounted for cost savings only’
through the first year of checklist use, we may
have underestimated the checklist’s potential
benefit. Although there may be costs associated
with training new hires and with maintaining
checklist use with current employees, we suspect
that these costs would not be as considerable as.
the implementation costs. e
We also suspect that the benefits from redyc-
ing complications would persist, leading to qd,p; i
tinuing savings. Since the use of the checklist is’
in its early stages, further investigation of the
costs associated with its continued use, aswell as
its long-term effectiveness, is necessary. For ex-

it 4

Levels af Reduction in Major Complications At Which Implementation Of A Surgical Safety

Chac!fl'Is}‘Saves Money

Percent relative reduction in major
. complicat

_sourex Authars’ calculations.

ample, hospitals may find over time that more
dedicated training in the use of the checklist
produces improved results.

.. kimiTaTions The findings of this study should
be inferpreted in its context: the early phases of
implenientation and use of the checklist. Data on
the time required to use the checklist remain

'limited. However, sensitivity analysis shows that

even with added time in the operating room, cost
savings persist.

Further, we estimated implementation and
per use costs based on the experiences at pilot
sites and of early adopters. Although further
study_of the'checklist implementation process

. and itg costs is necessary, we found the occur-

rerice, of cost savings to be relatively insensitive

.to the. cost associated with implementation and

use. Additionally, we probably overestimated the
per.use cost of the checklist in our base-case
analysis. Antibiotic prophylaxis increased by
only 5.3 percent after implementation in high-

.,
¢ k3
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Sensitivity Analysis And Threshold Levels For Implemgptation A'l‘td Jge O The Surgical Safety Checklist

AL Hi

R o s . .
W " Minimum relative reduction

Minimum and Annual cost  in complications needed

Variable

Checklist implementation cost $6318

$25270

‘source Authors’ calculations. NoTe Amounts In 2008 dollars, *Not apphcahfe. .
LRI

maximum

-3,147°
852,661
s

> 10.599%

110,146
91.194

-

SEPTEMBER 2010 29:9 HEALTH AFFAIRS

Percent baseline major complication

1597




1598

MALPRACTICE & ERRORS i

income pilot sites, but we based our cost estimate
on the increased antibiotic use of 26.5 percent
seen across all study sites.® .

Another limitation of this study is that the
benefit obtained from' the use of the checklist
is based on the results of a pilot study that had
only four high-incéme sites. Although there was
a statistically significant 30 percent relative re-
duction in major complications observed in the
high-income pilot sites, it is not yet clear to what
extent this result will prove generalizable na-
tionwide.

This concern is mitigated by our conservative
assumption of a 10 percent relative reduction in
complications with the checklist in our base-case
analysis. Further, we selected the lowest baseline
complication rate available in the literature. 1625
At a 3 percent baseline complication rate, a

10 percent relative reduction in complications .

results in a complication rate of 2.7 percent—a
conservative figure given studies showing higher
baseline complication rates, . o
Although our analysis w:ié‘hg the hospita] level,
hospitals may not'be the  solg beneficiaries of
savings from the ghecklist. Payers are thought
to bear a greater. hurden of the financial costs
associated with surgical complications,?*# and
they may realize a greater proportion of the sav-
ings. Therefore, payers might consider provid-
ing hospitals with financial incentives for the
implementation and use of the checklist.?®

- t .

Preventing medical

errors and adverse
events is a benefit to
society even when it
does not reduce costs.

“

Conclusion

Preventing medical errors and adverse eventsis a
benefit to society even when it does not reduce
costs. There are important quality improvement
programs that may not save money but that are
necessary for improving care.

In the current economic climate, hospital lead-
ers may be sensitive to financial considerations
when they decide whether to implement a quality
improvement program.” However, with the
existing evidence for both effectiveness and sav-
ings through the use of the WHO Surgical Safety
Checklist, hospital leaders around the United
States should recommend the adoption of the
checklist at their institutions, m
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decade ago, the publication of a
report on medical errors from the
Institute of Medicine (IOM), To Err
IsHuman,launched the modern pa-
tient safety movement.! This re-

port, which estimated that 44,000-98,000

Americans die each year from medical mistakes,

led to a steady stream of initiatives designe;d:!,tq‘

improve patient safety.

The topic of diagnostic errors has been
strangely absent from the flurry of patient safety
activity over the past decade.? This absence is
particularly noteworthy given the frequency of
these errors. Approximately one in ten autopsies
uncovers some disease or condition that—had its
existence been known when the patient was
alive—would bave altered his or her care.or
changed the prognosis.® Y

Across a wide variety of clinical conditions,
diagnostic error rates average about 10 percent.*
Ironically, efforts to improve the quality of
health care, without taking into account diag-
nostic errors, sometimes make a bad situation
 worse. For example, the Centers for Medicare
and Medicaid Services (CMS) recently changed

2 W

its recommended “door-to-antibiotic” time for
patients with pneumonia—after studies showed

that many patients who rapidly received anti-.

biotics, thereby meeting CMS’s quality standard,
ultimately proved not to have pneumonia.*®
In this article I describe the reasons for the

relativé inattention to diagnostic errors in the.
field ,of patient safety. I also suggest some

changes that would help elevate efforts to fight
diagnostic errors to their rightful place among
serious safety measures.

The Neglect Of Diagnostic Errors
The pattern of ignoring diagnostic errors began

. with Tg Err Is Human.* A search of the text of the

IOM report finds that the texrm medication errors

» is mentioned seventy times, while diagnostic er-
rors appears only twice. This is surprising, since -

the IOM’s famous estimate of 44,000-
98,000 yearly deaths from medical errors was
drawn from the Harvard Medical Practice Study,
which found that diagnostic errors constituted
17 percernt of all adverse events—far more than

medication errors.” Other studies have found

w
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that diagnostic errors account for twice as many
malpractice suits as any other type of error.?

NP ot 16 5

Reasons For Lack Of Attention

Why did the IOM pay so little attention to diag-
nostic errors in its serninal report? First, the IOM
committee that wrote the report was dominated
by thoughtful individuals whose focus was on
improving systems of care. That approach works
better with medication errors and other errors of
execution than with diagnostic errors.

Second, the momentum for'the IOM report
came from several high-profile errors that clearly
demonstrated systemwide flaws, such as the
1994 death of the Boston Globe health columnist
Betsy Lehman from a chemotherapy overdose,
and the 1995 amputation of the wrong leg of a
patient in Florida named Willie King. No diag-
nostic error had garnered similar public at-
tention. e e

Third, the IOM wanted to fogus on solutions,
such as computefized provider order entry and
other tools. It is far easier to find solutions for
medication errors and other process errors than
it is for diagnostic errors.

AFTER THE 10M REPORT The IOM report setthe
stage for collective inattention to diagnostic er-
rors. Events of the following decade pushed this
important subset of safety hazards even further
behind the curtain,

Since 1999 and yp to the prgsent, a variety of
policies have been. Jmplemented to promote pa-
tient safety and quality of care. Those policies
include a more vigorous regulatory environ-
ment, increased scrutiny of health care organi-
zations by accreditors such as the Joint
Commission, and pubhc repomng of safety
and quality measures. = ..

Additional pressure for change has come ﬁ.'om
employer coalitions such as thq Leapfrog Group,
which has rccomlqended‘fvanous strategies,
such as the use of physicians called intensivists,
who provide special care for critically ill patients.
Other approaches include pay-for-performance
initiatives and Medicare’s recent “no pay for er-
rors” policy >0 Each of these efforts was de-
signed to increase the penalty to hospitals and
health care systems for failing to keep patlents
safe or to invest in safety programs.

STRUCTURE, PROCESS, AND: QuTCOME Consid-
eration to dxagnoitxd errors was again largely
absent from these initiatives. One key reason
is the problem of measurement. For example,
according to Avedis Donabedian’s famous frame-
work" for thinking about quality improvement
efforts—structure, process, and outcome—each

of these must first be, measured before it can be
improved. . e T
e - .

TR

T

In the health care system, a relevant “struc-
ture” could be a system for computerized pro-
vider order entry, and the measurement would
beits presence or absence. An example of a meas-
urable process is whether there was a “time out”
before surgery, to double-check that the pro-
cedure would be performed correctly. And an
example of an outcome measurement is tracking
and reporting the rate of bloodstream infections
associated with central venous catheters, called
centra] lines.

To date, the safety and quality movements have
focused mostly on processes, or activities known
to be associated with better outcomes. For cer-
tain safety targets, process measurement works
well, It is relatively straightforward to measure a
series of processes—now popularly called a bun-
dle—to prevent bloodstream infections related to
central lines and to encode these processes in a
checklist that can be widely disseminated.** But
diagnostic errors mostly reflect cognitive mis-
cues, such as failing to adequately consider alter-
native diagnoses. No comparable series of
processes (or structures) has been identified to
prevent them,

If there have been few structure or process
measures that convineingly correlate with diag-
nostic errors, why not use outcomes? While out-
comes seem attractive as a safety target (theyare,
after all, what patients are most interested in),
they are harder to measure than processes or
structures, and the science of case-mix adjust-
ment—which would allow outcomes to be cali-
brated according to patients’ severity of illness—
is insufficiently advanced to compare apples to
apples in many cases.

Moreover, when it comes to outcome measure-
ment, diagnostic errors present additional chal-
lenges. Measuring diagnostic errors generally
requires a sophisticated review of a patient’s
chart; even then, expert reviewers often dis-
agree. Such errors also frequently require
lengthy follow-up. For example, a missed diag-
nosis of lung cancer might not be apparent
for years.

Two lists of adverse event outcomes form the
core of most national and state systems for re-
porting medical errors: the National Quality
Forum’s list of “hever events,”™ and the Agency
for Healthcare Research and Quality’s (AHRQ’s)
Patient Safety Indicators.” Not a single diagnos-
tic error appears among the combined total of
fifty adverse events or outcomes.?

ADDITIONAL PACcTORS There are several other
reasons why diagnostic errors have failed to re-
ceive the attention they deserve. With a few ex-
ceptions, such as missed myocardial infarction,
diagnostic errors often do not elicit the visceral
dread that accompanies wrong-site surgery. This




-

is probably because these errors frequently have -
complex causal pathways and might not betre:
vealed for months or even years.

As mentioned above, none of the examples of
medical errors that produced an uproar in the
media has involved a diagnostic error. Rather,
these high-profile cases have tended to involve
terrible medication errors such as the one that
led to Betsy Lehman's death or surgical errors ,
such as the amputation of the wrong body part.®

One famous medical error, the death of Lihby
Zion at New York Hospital in 1984, was attrib-
utable at least in part to a diagnostic error. But
that became known as a death caused by over-
worked residents and poor supervision, not as
one caused by a diagnostic error.”

The Problem Of Solutions

The fact that many other types of medical errors
can now be paired with relatively easy-to-inder- -
stand solutions, some of which are supported by
evidence, has helped make them high priorities
for action. For example, some prescribing errors
can be prevented by computerized provider or-
der entry; medication administration errors by
bar-coding and so-called smart pumps; failure to
get rote processes right by the use of checklists;

_ and infections associated with health care by in- !

fection control practices, such as thorqu Y;
washing or disinfecting the hands.

In contrast, we do not have much evidence so
far that the proposed solutions to diagnostic er-
rors work, partly because they have been so little
studied.® In general, the solutions fall into two
main categories.

BETTER THINKING The first might be called
“better thinking.” This involves appreciating
the risks of certain cognitive shortcuts called
heuristics, and scrutinizing one’s own thak-z
ing—a process called metacognition—to try to
avoid falling into one of a number of common
cognitive traps.’*# .

For example, the heuristic known as “prema-
ture closure” occurs when a clinician decides on
asingle diagnosis and fails to fully consider other
diagnostic possibilities.? Proposed solutions in-
volve what Pat Croskerry has called “cognitive
debiasing,”® such as asking oneself: “What €lse
could this be?” or “What is the worst thing #at' »
could be going on?” Another solution includes
building in mechanisms to receive systematic
‘feedback on one’s diagnostic decisions, such
as by receiving notice when a patient discharged
from the hospital is subsequently readmitted
with a different diagnosis.?*2 Such solutions
may be effective. However, they are not easily,

‘implemented through the creation of a checklist !
. d;a%‘gc accuracy, research regarding these

or a2 “bundle,” or through measurement, j:r_aia-
, ek

4 0 ; 4. .l LW . g
parefey, or pay-for-performance efforts.
. IMPROVED TECHNoLoGY The second category

of proposed solutions for diagnostic errors in- -

volves improved health information technology
(IT) systems, including forms of computerized
decision-support systems. Early systems such as
DXplain** and Iliad® were initially received with
enthusiasm, but they quickly fell out of favor
wheg one lived up to expectations.?

‘Some,” although not all,?® modern computer-
ized decision-support systems are demonstrat-
ing positive results and beginning to generate
interest. Many observers believe thatthe systems
will take a giant leap forward when more day-to-
day clinical work is documented electronically.
Once providers no longer have to input data into
the system outside the normal course of docu-
menting care, effective decision-support systems

. will be able to provide them with meaningful

gmdance

mpnovsp DIAGNOSTIC ACcURACY As Gordon
Schiff and David Bates recently emphasized,
health IT has the potential to improve diagnostic
accuracy in ways other than through computer-
ized decision-support systems.?® Among the fea-
tures they call for are better ways to filter and
organize clinical information, functions that
promiote provider-to-provider communication,
more"dynamic problem lists, and the incorpora-
tion, pf diagnostic checklists into the electronic

* record.”® Moreover, Schiff, Bates, and others

have observed that many diagnostic errors, par-
ticularly missed diagnoses of cancer in out-
patients, may be reduced by systemwide im-
provements that will allow clinicians to see
relevant patient care information from other set-
tmgstsuch as ﬁ-eestandmg ambulatory laborato-

! 22,23,29,30
. 1i€s apd imaging ‘centers.

" Unfortunately, although all of these features

) A . - sy
. may'decrease diagnostic errorrates, thereislittle

empirical research on their actual impact. In ad-
dition, few of today’s commercially available IT
systems include any of the features discussed.
POTENTIAL FOR MORE ERRORS Interestingly,
even as some experts focus on the computer as
a fail-safe mechanism, others have emphasized
the poss1b1hty that increased computerization
coplé@.use eveni more diagnostic errors. In both
prof ional® and lay*** publications, concerns
haw!: én raised that today’s electronic health
records promote the copying and pasting of clini-
cal information, instead of its thoughtful analy-
sis;* foster a focus on completing computerized
checklists and templates rather than detailed
probing of the patient’s history;*** and support
less thoughtfyl diagnostic reasoning and more
autoridtic behavior on the part of caregivers.™
- As With the potential benefits of health IT for

L&
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bazards is relatively sparse. Nevertheless, the
concerns seem well founded.

Itis clear that solutions for diagnostic errors—
whether new ways of training people to think or
the use of advanced health IT systems—cannot
compete very effectively in t(hegatﬂe for resourc-
es and attention against less controversial, more
easily implemented, and better-researched solu-
tions to other safety problems, such as bar codes,
checklists, and standardization.

The Problem Of The Accountable
Entity

One final disadvantage for - diagnostic €IToTS
is the absence of an accountable entity with
resources to spend on improvement. Partly be-
cause hospitals are.scrutinized by accreditors
such as the Joint Commission, payers such as
CMS, regulators such as state departinents of
health, and the med1a they can be held account-
able for errors.

That accountability prompts them to invest
time and money in creating safer systems of care.
Hospitals have supportedfthe collection iof ad-
verse event Teports and -th?performance of
root-cause a.nalyse by talang@cﬂons such as
hiring patient safegrofﬁcers and installing elec-
tronic health records.’

Buthow can a hospital be held accountable for
diagnostic errors, which usually represent cog-
nitive mistakes on the part of its medical staff?
Even if it can be held accountable, what can we
expect it to do when no solution has bee? con-
vincingly demonstrated to‘be gffective? - ¢

Additionally, the;e currenﬂy 1s no mechamsm
to measure and pygmote dlggngsuc skills on the
part of practicing physicians, Board certification
could help accomplish this goal, but it is not
mandatory, and physicians are reassessed quite
infrequently during the process of recertifica-
tion. Most boards require physicians to pass a
certifying exam only once every ten years, and
many older practitioners l}ave ‘been grandfath-
ered out of even th1s requirement. T

LT
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What Can Be Done? =~
If diagnostic errors are to be included under the
broad umbrella of patient safety, where they can
garner the attention and resources they deserve,
a variety of stakeholders will need to take con-
certed action. 3 .

ENCOURAGE nasnncu .rFu*st, we negd to
encourage research on d1agﬁbst1c errors, Are
there training mo ¢ls for pHysicians that lead
to fewer diagnosti®errors? Do any existing com-
puterized tools really help? How can we measure
diagnostic errors without expensive reviews of

HEALTH AFFAIRS SEPTEMBER 2010 29:9

patients’ charts? These are important questions,
and research on them should be supported by
federal agencies and foundations that award
grants in the area of patient safety.

In the past few years, a group of academic
physicians and researchers with an interest in
diagnostic errors has begun to promote this re-
search agenda, and AHRQ has provided seed
funding for the study of these errors.* Medical
journals should encourage these early research
efforts by publishing their findings and other-
wise highlighting the importance of diagnostic
reasoning. One excellent example is the Interac-
tive Medical Cases series recently launched by
the New England Journal of Medicine.

PROMOTE ACTIONS THAT REDUCE ERRORS Sec-
ond, regulators and accreditors should follow
this research and promote activities that de-
crease the probability of diagnostic errors. For
example, if studies show that certain types of
training are strongly associated with improved
diagnostic performance, hospitals should be re-
quired to offer them or ensure that their medical
staffs participate in them.

The evidence threshold to promote or mandate
practices to improve diagnostic safety should be
no different than for other safety solutions. When
troubling data appeared regarding medication
errors at the time of patient transitions between
hospitals and other sites, the Joint Commission
required hospitals to implement medication rec-
onciliation—the formal process of identifying
the most complete and accurate list of medica-
tions a patient is taking—even before there was
ironclad evidence that the process reduced such
errors. A similar bar should be set for low-risk
activities that address key types of diagnostic
€rTors.

use TeEcHNoLoGY Third, with an estimated
$20 billion in federal support on the way under
the 2009 federal stimulus legislation to promote
implementation of health information technol-
ogy, CMS recently announced regulations for
what constitutes “meaningful use” of the tech-
nology,®® When evidence emerges that certain
types of health IT can decrease diagnostic errors,
that technology should be considered in setting
criteria for meaningful use,

For example, if evidence links certain types of
computerized decision-support systems to im-
proved diagnostic performance, the presence
of this technology could be used as a criterion
for hospitals’ and practicing physicians’ receiv-
ing federal funds for health IT.

IMPROVE MEDICAL TEACHING Fourth, accredi-
tors of training programs for physicians, such as
the Accreditation Council for Graduate Medical
Education and the Liaison Committee on Medi-
cal Education, should ensure that residencies




and medical schools teach diagnostic reason-
ing® and make more creative use of model pa-
tients and simulations in that training.

Medical students and residents must be taught
not to miss certain key diagnoses, Training pro-

- grams should not rely on serendipity, trusting ,
that every student and resident will happen to
see just the right mix of patients under today’s .
apprenticeship model of clinical training.
Rather, diagnostic education should be covered
as part of a formal, well-planned curriculum,
accompanied by robust evaluation methods.

EMPHASIZE BOARD CERTIFICATION Finally,
turning to practicing physicians, the certifying
boards have a key, perhaps a dominant, role in
reducing diagnostic errors. In the absence of :
process or outcome measurements linked to-di-
agnostic accuracy, the best assurance that the
public can have of a physician’s competence in
diagnostic reasoning is that he or she is board
certified and maintains that certification.”

The boards need to focus on this unique role,
ensuring that their initial certification and main-
tenance-of-certification programs emphasize
key elements of diagnostic accuracy. These in-
clude whether a physician has the knowledge *

base to make correct diagnoses, can use elec-

tronic resources effectively to find information,

“has mature clinical judgment, and can engage in

appropriate metacognition. Certifying boards
néed. to include more realistic simulations and
aﬂow,ghe use of electronic tools, such as online
searches, during portions of their examinations
to. test all of these competencies.

Conclusion

As the quality and safety movements continue to
accelerate, the need to elevate diagnostic errors
to. their rightful place among safety hazards
gTows ever more pressing. As one vivid example
of how far we need to go, a hospital today could
meet: the standards of a high-quality organiza-
tion and be rewarded through public reportmg
and pay-for-performance initiatives for giving all
of its patients diagnosed with heart failure, pneu-
monia, and heart attack the correct, evidence-
based, and prompt care®—even if every one of
the diagnoses was wrong. Clearly, this anoma-
lous treatment of d;agnosuc errors must be
chan&d LR

;. N ‘5&:&3.
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By Emily R. Cérrier, James D. Reschovsky, Michelle M.‘ Mello, Ralph C. Mayrell, and David Katz

Physicians’ Fears Of Malpractice
Lawsuits Are Not Assuaged

By Tort Reforms

Ithough analysts disagree about the
scope and cost of defensive medi-
cine,' physicians consistently re-

defensive practices and that they
feel intense pressure to do so out of fear of be-
coming the subject of a malpractice lawsuit.?
Fear of being sued may compromise physi-
cians’ ability to communicate effectively with
pauents, particularly in disclosing medical er-
rors.® Physicians with high malpractice insur-
ance premiums, which reflect a risky liability
environment, have lower career satisfaction
and report more adversarial relationshipg ith
patients than do physicians with lower premi- -
ums.* Physicians with high premiums are also
more likely to order diagnostic testing and hos-
pitalize low-risk patients in some settings.’
Federal health reform has heightened con-
cerns about defensive medicine for two reasons.
First, the financial and organizational changes.
wrought by health reform have introduced new
sources of stress for health care providers, sharp-
ening their demands for liability reform in, g,
change for their support on other health reform
measures. Second, because it leads to defensive

port that they often engage .in

medicine, liability risk is an obstacle to health
reform’s ambition of movmg physmans toward

« more:cost-effective care.®

i

I.n this article we report findings concerning

~ percepuons of malpractice risk among a nation-

ally representative sample of physicians. Our ob-
jectives were to assess levels of physician
concern about malpractice, examine associa-
tions between level of concern and physician
practice characteristics, and relate these con-
cerns to objective measures of malpractice risk,
including state medical malpractice reform laws.
- Wefound that individual physicians’ concerns

abog;&tggir own malpractice risk are pervasive,

vary across specialties in ways that are likely to
reflect underlying malpractice risk, and reflect
objective measures of risk across states to a lim-
ited degree. Ourresults suggest that many popu-
lar tort reforms are only modestly associated
with the level of physicians’ malpractice concern
and their practice of defensive medicine. The

results raise the possibility that physicians’ level -

of ¢ concern reflects a common tendency to over-

_estimate thelikelihood of “dread risks”—rare but

devastanng outcomes—not an accurate assess-
ment of actual risk.
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Study Data And Methods

paTa Physiciaii data were obtained from the.

2008 Center for Studying Health System Change
(HISC) Health Tracking Physician Survey, a na-
tionally representative mail survey of U.S. physi-
cians who provide at least twenty hours of direct
patient care per week. The sur¥ey was sponsored
by the Robert Wobd Johnson:Foundation. The
sample of physiciahs was drawn from the Ameri-
can Medical Association (AMA) Physician Mas-
terfile and included active, nonfederal, office-
and hospital-based physicianis. Residents and
fellows were excluded, along with radiologists,
anesthesiologists, and pathologists.

The survey had a response rate of 62 percent
(N =4,720). It asked a broad grray of quéstions
regarding physicians’ demé g;j;phic and practice
characteristics, as;well as subjective questions
dealing with such issues as career satisfaction
and concerns about malpractice,”

To assess the association between malpractice
concerns and state-level data on malpractice risk
and malpractice premiums, we used secondary
data from the National Practitioner Data Bank,
available on the Kaiser Fapily Foundation Web
site; the Medical Liabiliy ifonitor;"®’ market
share reports published by the National Asséci-
ation of Insurande; Commissioners;® and the
AMA Physician Masterfile, obtained from the
Kaiser Family Foundation Web site.” Malprac-
tice premium data for obstetrics and gynecology,
general surgery, and internal medicine from the
Medical Liability Monitor were weighted by mar-
ket share data from the Natjonal Assqciation of
Insurance CommissionerssInformation oh state
tort reforms affecting malprattice litigation was
obtained from ghe*database, Qfptate tort law re-
forms, develope&ﬁy' Ronen Avraham.” Each re-
form was considered separately.

With cross-sectional data, itis difficult to infer
a causal association between specific laws and
physicians’ malpractice concerns. Some states
may have adopted multiple laws that changed
the way malpractice. claims, are addressed, in-

‘cluding caps on va;'iov.'ls types of damages, as a

way to respond tg existinghigh levels of overall
malpractice risk."iq ga}puireébe temporal rela-
tionship between states’ policies.and physicians’
concerns, we used data on medical malpractice
laws in effect in 2007, one year before the 2008
physician survey. (See the Appendix for a de-
scription of state policies.)

ASSESSMENT OF CONCERNS. The survey in-
cluded questions from a malpractice’ concerns
scale developed and validatedyby Kevin Fiscella
and coﬂeagues.‘?'%’ﬂhe qugg?’g sasked respond-
ents to indicaté hQwystrong yghey agreed with
the following ‘statements based on a five-point
Likert scale, ranging from “strongly disagree” to

HEALTH AFFAIRS SEPTEMBER 2010 29:9
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“strongly agree”: (1) Iam concerned that I will be
involved in a malpractice case sometime in the
next ten years. (2) I feel pressured in my day-to-
day practice by the threat of malpractice litiga-
tion. (3) I order some tests or consultations sim-
ply to avoid the appearance of malpractice.
(4) Sometimes I ask for consultant opinions pri-
marily to reduce my risk of getting sued. (5) Re-
lying on clinical judgment rather than on
technology to make a diagnosis is becoming
risky because of the threat of malpractice suits.

We computed the percentage of statements
with which each respondent agreed or strongly

. agreed, across the five statements. The resulting

composite score is reported on a scale of 0 to 100.
We compared regression-adjusted means of
the composite score across respondents with dif-
ferent individual and practice characteristics, as
well as across physicians in different groups of
states as defined by values on various measures
of malpractice risk, including enacted tort re-
forms. We also used regression-adjusted means
to compare composite scores between specialty
groups and to compare physicians across tertiles
(thirds) of statewide malpractice risk.

We controlled for differences in the character-
istics of physicians, practices, and patient pan-
els. Those characteristics included physician’s
sex, years in practice, and practice type; number
of physicians in practice; percentage of practice
revenue from Medicare and from Medicaid; per-
centage of patients who suffer from chronic dis-
eases; and percentage of patients who are
members of racial and ethnic minority groups.
Generally, adjusted means differed little from
unadjusted ones.

We further report the results of two distinet
subscales representing malpractice concerns
(statements 1, 2, and 5 on the malpractice con-
cerns scale) and defensive medicine (statements
3 and 4 on the scale). All analyses used survey
weights to adjust for probability of selection and
differential survey nonresponse.

. LIMITATIONS Our study has limitations. Our
measure of malpractice insurance premiums is
at the state level and does not reflect the pre-
mjum burden experienced by individual re-
spondents. Similarly, we do not have any
information on individual physicians’ awareness
of individual tort reforms intended to limit mal-
practice claims.

We have no measure of claims that are closed
but did not resultin payment, which nonetheless
might cause distress and professional and finan-
cial loss to physicians. Performing a statistical
adjustment used in previous studies to approxi-
mate the number of closed claims did not reveal
new significant associations with tort reforms.?

Our sample population excludes radiologists
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-and anesthesiologists—specialists known to
have high levels of concern about malpractice.
Finally, our survey measures cannot be inter-
preted as a direct measurement of defensive

medical practices. Rather, our aim was to mea- ¢

sure physicians’ level of fear or concern abgut

Liability, which is a subjective construct. ¥ 3&;7 -

Study Results :

CONCERN ABOUT MALPRACTICE LIABILITY Con-
cern about malpractice liability is pervasive
among physicians: 60-78 percent of them ex-
pressed agreement or strong agreement with

each of the five statements (Exhibit 1). Physi- ¢

mans agreed most strongly with the statement

that it is becoming increasingly risky to r elyﬁ)ﬁ 2.

clinical judgment, rather than diagnostic test-
ing; 78 percent expressed agreement or strong
agreement with that statement. Only 11 percent -
did not agree with any of the statements.
VARIATIONS IN CONCERN ACROSS SPECIALTIES
Malpractice concern varied considerably by spe-
cialty. Although we lack objective data on

malpractice risk or premiums by specialty, physi- !
cians in specialties generally thought tocb"eéa:_gz X

higher risk for malpractice claims—such “as
emergency physicians and obstetrician-gynecol-
ogists—expressed greater concern (Exhibit 2).
Physicians who disagreed or strongly disagreed
with the five statements were more likely to be
psychiatrists or genéral pediatricians.

This pattern was similar for the malpractice
concern and defensive medicine subscales.
There was some variation among specialtigs,

but it does not appear to be consistent.” ¢ .Qj £

VARIATION ACROSS OTHER PHYSICIA;I AND

Physicians’ Level Of Agreement With ltems In The Malpractice Concerns Scale, 2008

PRACTICE CHARACTERISTICS As shown in
Exhibit 3, the level of malpractice concern was
associated with several physician and practice
chiaracteristics (only characteristics for which
t:ll;r&\.ycre significant differences are shown in
thgi%ill;it; the full set of results is available in
Appentlix Exhibit 2).* Physicians with fewer

than five years of practice experience had signifi- -

cantly greater malpractice fear—average concern
score of 70.4 points—than physicians with more
than ten years of experience—average concern
score of 64.4 points.

Practicing in a larger group was associated
with “greater malpractice concern. Physicians
in.practices with eleven to fifty doctors (with

an average concern score of 68.8 points) ex- .

pressed higher levels of concern than did physi-
cians in solo or two-person practices (with an
average concern score of 65.1 points). Group/
staff health maintenance organization (HMO)
physicians had average concern scores of only

60.9 points. However, physicians in this kind of
practice reported undertaking defensive medi-
cine practices that were not significantly differ-
ent from those used by any other group.

. Thgsproportion of patients with a chronic
illdess affected levels of malpractice concern.
Physicians whose practices were predominantly
(more than 50 percent) patients with chronic
illnesses had average concern scores of 66.8
points, while physicians whose practices had rel-
atively few such patients (less than 10 percent)
repored average concern scores of 60.8 points.

t . Ihegse ofhealth information technology (IT)

was notassociated with significant differences in

'ma;f-ricﬁce concern. This was true whether

bealth IT use was determined by the use of an

N L R S
. Strbnglil djsagree .Di§agree?0 Neutral @ Agree @ Strongly agree
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Relying on clinical judgment rather than on techndlogy tomake a !

diagnosis is becoming risky because of the threat of malpracgjcé &
: PN )

Sometimes | ask for consultant opinions primarily to reduce

my risk of being sued

torder some tests or consultations simply to avoid
the appearance of malpractice

I feel pressured in my day-to-day practice by the threat of
malpractice litigation

lam concerned that | will be invlved ina malpractlcé :’a;e
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Adjusted Percentage Of Items In The Malpractice Concerns Scale With Which Physicians Agreed Or Strongly Agreed,

By Specialty, 2008
. o %of - Composite  Defensive medicine  Malpractice concern
Speclalty [ score® subscore® _subscore®
- Allphysiclans .~ 70 000 7 654 620 . - 677
Emergency physiclans .58 820+ 7730 833
" Obstetricari-gynecolfgists. .5 5" 2" 66 " ..} 772 685 81.0%*
Surgical specialists 213 7140 65.5 753
Adultprimary care physicians .0 GiioE s
{reference group) 311 664 Y665 <. .0 858 . -

Pediatric specialists 21 586 soge 625
Adult cognitive specialists® 103 B90%* . BEg . Bl
Adult procedural specialists? + ., 586 515 658

- General pediatricians; . ;. # R-L - S 563
Psychiatrists (adutt and pediatric) 514 4380 542w

‘ "i‘»; R ¥ 3

sourcs Center for Studying Health System Change (HSC) Health Tracking Physician Survey, 2008, noTes Adjusted for physician's sex,
years in practice, and practice type; number of physicians in practice; percentage of revenue from Medicare and from Medicaid:
percentage of patients with chranic illnesses; and percentage of patients who are members of a racial or ethnic minority group.

Percentages may nat add to 100 percent because of rounding.

*Percentage of statements with which physicians agreed or

strangly agreed. *Percentage of statements related to defensive ordering of tests or consultations with which physicians agreed

or strangly agreed. “Percentage of statements related to overall

concern regarding malpractice with which physicians agreed or

strongly agreed. SCognitive speclalists’ ‘primary role Involves providing diagnostic or therapeutic advice to reduce clinical

‘

uncertainty or recommend a coursg ofetreatment. Progedural specialists' primary role involves performing a technical procedure

to ald diagnosis, cure a-condition, id
specialists’ clinical roles, Arch Interff Me . 2009;169(11):1062-8,
R h ' . iy R

r %
REUTREC S

electronic medical record; the use of an elec-
tronic record with clinical decision support; or
the use of an electronic record with automated
reminders, e-prescribing, decision support, and
other features. Variation in response patterns
across the subscales was minimal.  ©

STATH LIABILITY ENVIRONMENT We compared
levels of malpractice gconcery in states with vary-
ing levels of medidhl liability,"4s represented by
several different measures (Exhibit 4). Results
that were not significant are not shown. Full
results are in Appendix Exhibit 3.4

There is wide state-to-state variation in physi-
cians’ risk of incurring a malpractice claim—
through either a settlement, of a-trial. verdict—
as well as the average size®f paid claims° The
average actual mal rac'tiqe‘l'is%in the one-third
of states with- theﬁighest'vamg&(as defined by
the number of pafd'claims thultiplied by the size
of the awards) is more than three times that
found in the third of states with the lowest val-
ues—§5,081 versus $1,662 per physician. Aver-
age actual malpractice risk is defined as the rate
of malpractice claims per 1,000 physicians that
providers or their designée;,{mﬁst‘pay, ;nulti-
plied by the average dollar pnt of the award.

Although physicians’ maj Dxastice concern was
positively and sigpificantly 38sgeiated with aver-
age malpractice risk, the relationship is fairly
weak in light of the more than threefold differ-
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and prevént new conditlons, or palllate symptoms. See Forrest C. A typology of
p P Y
*p < 0.05 **p < 0.01

ence in objective measures of risk. Physicians in
the highest-risk states had survey composite
scores only 4.3 percentage points higher than
those practicing in the third of states with the
lowest risk: 67.8 percent versus 63.5 percent
(r < 0.01). These general trends also apply to
the components of malpractice risk—the paid
claims rate and average award size. However,
only the comparison between the highest and
lowest one-third is statistically significant.

The same pattern applies to malpractice insur-

‘ance premiums. There is nearly a threefold dif-

ference between average specialty-adjusted
malpractice premiums in the bottom and top
thirds of states. Yet physician survey composite
scores in the third of states with the highest
premiums were 66.2 percent—just 5.4 percent-
age points higher than comparable scores in the
third of states with the lowest premiums, where
they were 60.8 percent (p < 0.01).

We examined the relationship of malpractice
concern to several state tort reforms (Appendix
Exhibit 1).¥ Empirical research has demon-
strated that a few reforms—most notably, caps
on noneconomic damages—can affect liability
insurance premiums and the use of services con-
sidered to be indicative of defensive medicine.2
Overall, physicians’ malpractice concerns ap-
pear to be relatively insensitive to their states’
malpractice reforms, including caps on noneco-
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 Adjusted Percentage Of Items In The Malpractice Cancerns Scalg Wigh Which Physicians Agreed Or Strongly Agreed,
ale With g

By Physlcian And Practice Characteristics, 2008
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Fewer than 5 (ref)
5-10 _
Mare than 10

Percent of patients with a chronic illness
<10% (ref)
10%-49%
>50%

- et
. L]

#.

&)

sounce Center for Studying Health System Change (HSC) Health Tracking Physician Survey, 2008. noTes Excluding the characteristic
of Interest, reported malpractice concern scores are adjusted for physician specialty, sex, and years in practice; practice type and
number of physicians; percentage of revenue from Medicare and from Medicaid; percentage of patients who suffer from chronic
disease; and percentage of patients who are members of racial or ethnic minority groups. This exhibit omits characteristics for
which no significant differences were found at the 0.05 level. The omitted characteristics are percentage minority patients, use

of health information technology with clinical decision support, routine use of full electronic medical record, and routine use of =

full electronic medical record with decislon support. We also omitted urbanicity of practice location. We tested for differences

i

between urban areas with a population of one million or more—the rgference group—ang urban areas with a population of less
than one million and nonurban areas. The only difference we' detected cqgpared to the ‘reference group was in nonurban areas
(p < 0.05) on the malpractice concern score. Full results ar ’availab‘l_e;fﬁ Appendix Exhibit 2, which can be accessed by clicking on
the Appendix link in the box to the right of the article oflige, Petcengass;;may not add to 100 percent because of rounding.
HMO is health maintenance arganization. CHC Is commtifity ) health wwentér. *Percentage of statements with which physicians
agreed or strongly agreed. Defensive medicine and malpractice concern subscores are in Appendix Exhibits 2 and 3, available

online as above. **p < 0.05 **p < 0.01

nomic and punitive damages. Again, variation
across subscales was minimal.

States that had established caps on total dam-

ages or abolished joint-and-several liabiljtjn
were associated with modestly lower le i

ciated with other tort reforms, such as collateral-
source rule reform and periodic payment re-
form,* were not statistically significant. Two re-
forms, split recovery and patient compensation
funds,* were associated with significantly

risk for costly malpractice claims, such as emer-
gency medicine, expressed the greatest concern.
The gelationship between physicians’ level of

" milpractice concern and some objective mea-

£y sure§;éf:the riskiness of the state liability envi-
physician malpractice concern. Differences asso-

ronment, such as malpractice premium levels
and the risk of incurring a paid malpractice
claim, was statistically significant. But the mag-
nitude of these associations was very modest.
To put our results in perspective, the largest

dig’erencc in physician concern across

higher levels of concern. . tegtilés—or 'third*—of malpractice risk was 5.4

¢

Discussion
This study of a nationally representative sample
of physicians found high levels of concern about
the risk of malpractice litigation among physi-
cians across a range of specialties, practice set-
tings, and geographic areas. Physicians in

specialties generally considered to be at highest.

MR
,,,
-

¢ P,O.'Ulta.on- a 100:point scale. This is roughly
ent to the observed difference in concern

o etY, cau
i f 6&] Fa beqﬁ an average general surgeon and an aver-

age primary care provider, or one-third of the
- difference between the average emergency physi-
cian and the average primary care provider.
For other measures, such as the number of
paid claims and the average amount paid per
qlaim, physicians with twice the objective mea-
PR TR : :
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Physiclans' Adjusted

Agvreeﬁleht_‘ﬁli;‘l? Ttems In The Malpractice Concerns Scale, By Characteristics OF State Malpractice

Environment, 2028‘ . ﬁ B "&‘v‘a%&
' i Percent of Composite
Independent variable Value/category physicians score
CLAIMS-BASED AND PREMIUM-BASED MEASURES OF MALPRACTICE RISK e
Number of paid malpractice clalms per 1,000 Bottom third (ref) (55) 266 645
physiciansb ) Top third (14.6) 342 67.4%
Average payment per pald claim®< . - Bottom third (ref}
T ey T ($203431) 322 645
S - Top third ($467,290) 374 66.9*
Malpractice claim risk per physician Bottom third (ref)
(ctaims rate times average awardf, (1,661,786) 456 635
L TR By Middle third (2672,158) 145 64.6"*
Top third (5,081,207) 3958 67.8*
Malpractice premium?® (annual) Bottom third (ref)
(324.026) 146 608
Middle third ($41,801) 382 65.1%
v _ _ Top third ($70,227) 472 6.2
STATE-LEVEL TORT REFORMS™ . " R SN o -
Cap on punitive damages ~  *v - - ; No 394 643
Ny o ™ 7% Yes 60.6 66.1
Caps on total damaggs e . . No - 91.9 65.7.
T ‘\Qﬁj?; m’&g o Yes 8.1 61.7+
Split recavery“= " AT . By Ne 882 64.9
Yes 118 68.8=
Patient compensation fund No 808 64.8
Yes 19.2 67.9*
Joint-and-several liability abolished No 243 67.4
Yes 757 64.7
¢ *3 L T

souncas Center for Studylng Health Syq?m Change ,(H§C)v Health Tracking Physician Survey, 2008; National Practitioner Databank:
2009 Medical Liability Manitor Ann ai 3; e Survey; Area Resource File, 2008; and Database of State Tort Law Reforms, 3rd edition,
,n‘t,a

NOTE Percentagesjmgy

d tg1C
strongly agreed. Defpns

cent because of roundin,
dicine ang malpractice concern subscores are available in Appendix Exhibits 2 and 3, avallable by clicking

g. "Percentage of statements with which respondents agreed or

on the Appendix link In the bax to the right of the article online. *Number of pald clalms and average payment per pald claim were
obtained from Statehealthfacts.org, which used the Natlanal Practitioner Databank to generate state-level estimates as of June 2009,
These data include both trial verdicts and settlements. The cutoff points for the middle third for "Number of paid malpractice claims
per 1,000 physicians” and *Average payment per pald claim” were 8.2 and 302,035, respectively. Results for these categorles were not
significantly different from the reference groups at the 0.05 level and are omitted here. Full results are available in Appendix Exhibit 3,
as in Note b. *Malpractice premiums were calculated by HSC as a weighted average of premiums reported by individual companies
based on market share data from the National Association of Insurance Commissioners and premium data from the 2009 Medical

Liability Monitor Annual Rate Survej. Regionally reporte
Area Resource File, Weighted estimfites did not differ.

data were welghted by the number of physicians in the area from the 2008
eatly from unweighted estimates. *State reforms for which there were no

statistically significant differefices a¢ tAW0.05 level are not shown. Full results are in Appendix Exhibit 3, as in Note b. 'Presence of

varjous tort reforms: Dat:
*p < 0,01 R
5

HEIN S

sure of malpractice risk had levels of concern (as
measured by concern scores) that were only
2.9 percent and 2.5 percent, respectively, higher
than those of their peers at lqwer risk: )
Malpractice congery 7as :aomewhat 3lcwer
among physiciang jvho ﬁrﬂ' iced in states that
had establishedcaps pp t&?émages or abol-
ished joint-and-several liability. However, the
presence of other types of tort reforms in the
state, including caps on noneconomic damages,
did not significantly reduce levels of physician
concern, relative to states without such reforms.
MALPRACTICE As ‘DREAD RisK’ The high level
of malpractice concern amgrig physi’c{ién’s; o our
1590 " ‘,,, S w T
HEALTH AFFAIRS SEPTEMBER 8010 ~28i83
: ;f;_i oi??- N o

3

ase of Stg;:&Law Reforms, 3rd edition. For definitions, see Appendix Exhibit 1, as in Note b. **p < 0.05

sample, even those practicing in relatively low-
risk environments, is striking.** Although pre-
vious studies reflected conditions during a
malpractice insurance “crisis” in 2001-5 marked
by deteriorations in the availability and afford-
ability of insurance, our results indicate high
levels of concern even during a period of relative
stability in malpractice insurance,

Our survey asked about the perceived threat of
being sued rather than about difficulties secur-
ing insurance. But the two may be linked in many
physicians’ minds, particularly in states where
underwriting practices changed during the cri-
sis, making it harder for those who incurred a




claim to renew their policies. Even considering
these difficulties, however, the level of liability -
concern reported by physicians is arguably out of
step with the actual risk of experiencing ‘a-mal: -
practice claim. :

It is possible that physicians lack access to
accurate information about their absolute risk
of being sued or their relative risk compared
to their peers in other specialties or geographic
areas. Advocacy efforts by medical professional
societies in support of tort reform may contrib-
ute to this problem by conveying the impression ’
that most or all states and specialties are in érisis
and require additional legal protection.. *%:' "

A second possible explanation is that physi-
cians exaggerate their concern aboutbeing sued,
using it as a justification for high-spending
behavior that is rewarded by fee-for-service pay-
ment systems. However, we found that levels of
concern were fairly high even among physicians
in staff-model HMOs, who have ‘less financial .
incentive to overuse services, Moreover, s\o!’jne
defensive medical practices, such as refexgng |
patients for consultations, do not generate reim-
bursement for the referring physician. ‘

A third explanation relates to well-docu-
mented human tendencies to overestimate the
risk of rare events and to be particularly fearful of
risks that are unfamiliar, potentially cata-
strophic, or difficult to control. Lawsuits are rare
events in a physician’s career, but physicians

" tend to overestimate the likelihood of experignce-
ing them.” Surveys of the public demoristiiafe »

- much higherlevels of fear of dying in an airplane
crash than in a car accident, even though the

-latter fate is far more likely. Severe, unpredict-
able, uncontrollable events are associated with a
feeling of dread that triggers a statistically irra-
tional level of risk aversion.?®

Physicians maybe subject to this phenom:qp;i .
when it comes to malpractice suits. Because-of
the rarity of suits, most physicians have Iiiqe,
familiarity with them. The consequences®of *
being sued are perceived as potentially disas-
trous to one’s medical reputation, psychological
well-being, and financial stability. Finally, physi-
cians tend to view lawsuits as random events,
unpredictable and uncontrollable, because they
are not viewed as related to the quality of care
provided.” These factors may lead to a fear.of ,
suits that seems out of proportion to the aqgial
risk of being sued.® ERET ST

PoLICY IMPLICATIONS Whether justified orno{;

prjsicians’"c’onqems about liability risk are a

policy.problem because defensive practices raise
health care costs and may subject patients to
unnécessary tests and procedures. Although
many medical professional organizations con-
tinue to press for liability-limiting tort reforms,
we found that many such reforms were not asso-
ciated with a significant difference in physicians’
malpractice concerns. In particular, the most
strongly advocated reform, cappirig noneco-
nomic¢ damages,iwas not associated with a sig-
nificiht difference in perceived malpractice risk. -
* -This finding is at odds with other research
demonstrating that damages caps are associated
with reduced defensive medicine, as measured
by lower intensity of health service use.* If the
causal mechanism linking tort reforms and ser-
vice use is physicians’ perception that the re-
forms reduce their malpractice risk, one would
expect a more robust relationship between these
re‘fo:&s and the perceived threat of malpractice
in"syrveys such as ours. It is likely that physi- -
ciangliassessment of their risk is driven less by
the true risk of malpractice claims or the cost of
malpractice insurance, and more by the per-
ceived arbitrary, unfair, and adversarial aspects
of the malpractice tort process—which most tra-
ditional state reforms do not address.

Recently funded federal demonstration proj-
‘egts will test innpvative approaches to liability
reformg, which may prove more helpful than tra-
d@ﬁ% approaches.® These experiments in-
chﬁ welternatives to the usual civil litigation
process by emphasizing early settlement of
claims through less adversarial processes. Pro-
visions in the new federal health reform law also
may address aspects of the practice environment
that contribute to defensive medicine. For exam:
ple, reforms that promote bundled payments for
health'care services may create a financial incen-
tive f¥r providers to omit certain widely used
testg¥pd procedures of questionable usefulness.
- Although alterations in reimbursement policy
could prove a powerful lever for reducing over-
use of care,! the threat of lawsuits will remain a
dread risk for physicians—and will undermine
reimbursement reforms—until comprehensive
liability reform is adopted. Reimbursement re-
form and liabih;g/ reform therefore should be
sétn as complementary strategies—each indis-
béﬁg%lé—for reducing overuse of health serv-

iy ices%ﬁkd encouraging physicians to adhere to

re(?émmendations for evidence-based care. m
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By Michelle M. Mello, Amitabh Chandra, Atul A. Gawande, and David M. Studdert

National Costs Of

The *

Medical Liability System

uring the push to pass federal
health reform legislation, consid-

" erable attention focused on the:
possibility that medical liability
reforms could “bend the health

care cost curve.”® Conservatives in Congress
and others argued that liability reform would
address two drivers of health care costs: provid-
ers’ need to offset rising malpractice insurance
premiums by charging higher prices, and defen-
sive medicine—clinicians’ intentional overuse of
health services to reduce their lLiability risk.
President Barack Obama elevated the profile of
liability reform by acknowledging that “defen-
sive medicine may be contributing to unneces-
sary costs” and by authorizing demonstration
projects to test reforms.**

. b
Background ki
PREVIOUS ANALYSES Notwithstanding this inter-
est in liability reform, rigorous estimates of the
cost of the medical liability system are scarce.
The most commonly cited figures are from a
2004 Congressional Budget Office (CBO) report
that concluded, based on unspecified data pro-
vided by a private actuarial firm and the Centers -
for Medicare and Medicaid Services (CMS), that

malpractice costs—excluding defensive medjz

cine—account for less than 2 percent of health ’

care spending.®

In a subsequent analysis, PriceWaterhouse-
Coopers used the 2 percent figure, then extrapo-
lated from estimates of the practice of defensive
medicine in a study of care for two cardiac con-
ditions by Dan Kessler and Mark McClellan.” On
that basis, the firm reported that the cost of in-
surance-and defensive medicine combined ac-
count for approximately 10 percent of total

.* health*care costs.® More recently, the CBO con-

cluded that implementing a package of five mal-
practice reforms would reduce national health
spending by about 0.5 percent® but did not esti-
mate total malpractice costs.

CURRENT ANALYSsIs In this article we estimate
the cost of the medical liability system in order to
better understand its potential to affect overall
health "¥pending. We break down the various
compb‘é‘epts of liability system costs, use the best
available data to generate national annual esti-
mates for each component, and discuss the qual-
ity of the evidence available to support these
estimates,

» LIMITATIONS: Our analysis was limited in
two key respects, First, we did not attempt to
estimate social costs that cannot be readily ex-
pres':gedin monetary terms. For example, we did
not inglude the reputational and emotional costs
for physicians of being sued. Second, we did not
evaluate the social benefits of the medical liabil-
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ity system, of which there are arguably at least
three types. i

> SOCIAL BENEFITS OF THE LIABILITY SYS-
TEM: The system makes injured patients whole
by providing compensation; it provides other
forms of “corrective justice” for injured persons,
which produces psycholo‘éicg& benefits; and it
reduces future injuries by signaling to health
care providers that they will siffer sanctions if
they practice negligéntly and cause injury.

However, it is not possible to quantify these
benefits. Reliable evidence about the deterrent
effect of the tort system does not exist.® With
respect to the benefits flowing from the tort sys-
tem’s compensation and corrective justice func-
tions, not enly is no evidence available, but it is
not clear how to measure them. Although these
benefits cannot be.quantified, they certainly ex-
ist, and they should be considered in discussions
of the social value of liability. The economic bur-
den of preventable medical inijuries is consider-
able, estimated to be $17-$29 billion per year,
and improving patient safety is important
whether or not the improvement is achieved in
part through malpractice litigation,

» PURPOSE: Our purpose in this analysis was
not to examine whether the medical liability sys-
tem is worth maintaining, meaning whether its
costs are justified*by its benefits. Rather, we
sought to understand the extent to which it con-
tributes to health care spending,

T i&!‘ P ;fg’Estm*»:. imated cost

Estimates OF National Costs OF ‘Thg Madical Liability System

Components Of Medical Liability
System Costs
The total monetizable costs of the medical liabil-
ity system—those that can be quantified and ex-
pressed in monetary terms—can be divided into
several components (Exhibit 1). The major cat-
egories of costs are indemnity payments, or the
amounts that malpractice defendants, typically
through their liability insurers, pay out to pa-
tients who file malpractice claims against them;
administrative expenses, consisting of attor-
neys’ fees and other legal expenses for both
sides, plus insurer overhead; defensive medicine
costs, which are the costs of medical services
ordered primarily for the purpose of minimizing
the physician’s liability risk; and other costs,
some of which are difficult or impossible to
quantify in economic terms. All costs are pre-
sented in 2008 dollars. ’
Notably missing from this list are malpractice
insurance premiums. Premiums represent insur-
ers’ best estimates of their indemnity costs and
defense costs, plus additional amounts to cover
other operating expenses, reinsurance costs,
and profits or surplus building. It would be dou-

- ble counting to include both malpractice pre-

mium costs and indemnity and administra-
tive costs.

We took the approach of itemizing indemnity
and administrative costs rather than reporting
total premium costs for two reasons. Profits are
not part of the costs of paying malpractice claims
or operating the necessary administrative struc-

Punitive darmiages
Administrative expenses | . '$4.13* |
Plaintiff legal expenses  w ' t°82000 %
Defendant legal expenses ,, w#$1.09 b

0 verhead expenses | 1g5$304
Defensive medicia dobts- - #3455y - -
- Hospital services - - -°. ¢3879 ..
- Phystclan/clinical services” .-, $680 . -
Other costs _
Lost clinlctan work time $0.20
Price effects -*
. Reputational/emotional harm ¢ o )
: . P M T 64> . o
B S S

, & » : \':
source Authors analzs*s.-, *Althought

Moderate
Good
Moderate
Good

" Low!

Moderate
Low
Noevidence

glaint’lff legal expenses are separately itemized, they are not Included In the overall

administrative costs tdtal because#In the contingent fee system, they are already represented in the indemnity costs. *These

costs are not estimable with the avallable data.
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tures to evaluate and pay claims. First, premiums
include some additional costs that arguably
'should not be considered part of the costs of
medical liability, such as insurer profit. Second,
the available sources of premium data exclude -

- many types of insurance entities, such as self-
insured hospitals, and therefore do not produce
utterly reliable statistics. BRRL 3

Some cost components included in our analy-

sis, suchas awards for lostincome in malpractice
suits, represent a cost that would have been in-
curred by another party, such as the patientora
disability insurer, if the medical liability system
had not covered it. In this sense, they are “trans-
fer” costs, not additional costs.2 From a societal
perspective, such components arguably should
not be included in the analysis. However, polis')n
makers want to know how liability reform canfe: *
used to keep health care costs down. Thus,
whether a patient’s wages are paid by her em-
ployer or her doctor’s liability insurance com-
Pany matters a great deal. .

Indemnity Payments
TOTAL INDEMNITY PAYMENTS There is no con;‘-
prehensive, national repository of informa’dpgf. K
on medical malpractice claims. The source that' "
comes closest is the National Practitioner Data
Bank of the Health Resources and Services
Administration (HRSA), but it has important
limitations. '

The ‘data bank compiles information on all
medical malpractice claims paid on behalf of -
health practitioners. Any entity that makes such
a payment must report it to the data bank within

thirty days or risk civil penalties. Between )’ané.} R damig’é

ary 1, 2004, and December 31, 2008, the data
bank received 63,370 reports.** Excluding 1,923
duplicate reports, total indemnity payments re-
ported over this period averaged $4.24 billion
per year.®

Although the data bank captures claims
against physicians, it does not keep track of
those against health care institutions such as"
hospitals and clinics. Institutions are. qofteh,
named as codefendants in claims brought+!
against physicians; sometimes they are the sole
defendants. Previous analyses of claims data
from single states and insurers suggest that in-
demnity payments against institutions account
for approximately 35 percent of total indemnity
costs. Adjusting the data bank figure up accord- .
ingly (see the Online Appendix for more details ,
about this process),” we estimated total nation,
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tice cases and other tortlitigation: compensatory
damages for an injured plaintiffs economic
losses, including past and future medical costs
and lost wages; damages for noneconomic
losges,- also known as “pain and suffering”;
and,punitive damages, which are designed to

_ bunish defendants who have shown wanton dis-

regard'for the plaintiff's well-being.

Some courts are explicit in their verdicts for
plaintiffs about how the indemnity dollars have
been divided among the components, but many
courts are not.” More important, the vast major-
ity of paid malpractice claims are setiled out of
court, The allocation between damages compo-
nents in those settled cases is rarely explicit and
is extrémely difficult to track.

The best sources of information about the split
among economic, noneconomic, and punitive
damages in verdicts and out-of-court settlements
combined are state databases of closed malprac-

" tice claims. Texas and Florida are among the few

states that compile this information.’®
For this study, we undertook a review of data

. on the.‘ compositiqn of damages awards from

those Qo states, together with an extrapolation
to tlfe_:pational level that takes into account both
the damiages caps in Texas and Elorida and the
caseloads there relative to other states. This
analysis suggests that a reasonable split to apply
to a national indemnity total is approximately
55 percent economic damages, 42 percent non-
economic damages, and 3 percent punitive dam-

-ageg (see the Online Appendix).® Exhibit 1

shoys the cost figures that result from applying
this spli to the total indemnity estimate.
An jmportant caveat to this estimate of the
}%components is that applying its per-
centages to a national indemnity total masks
tremendous variation at the case and state levels.
In certain types of cases, noneconomic damages
will account for virtually all of the award. Exam-
ples are cases involving plaintiffs with low or no
incame, such.as the elderly, and injuries that
result ih little lost work time or medical expenses
{forex®nple, when the only injury is one or
mquﬁEﬁg, as opposed to something worse).”
" Cohversely, payouts designed to cover expen-
sive care over extended periods tend to have very
large economic components that dwarf the non-
economic components. Birth-related neurologi-
cal injuries are the best example.” At the state
level, whether the jurisdiction has a cap on non-
ecoﬁomic_ Vdama,ge§-—as half of the states cur-
jently @.,—and thetlevel of that cap will heavily
infl e&'ge the proportion of the award accounted

indemnity costs of approximately $5.72 bﬂhgg ! g{or,bfnénecorgomic damages.®

per year (Exhibit 1).
INDEMNITY PAYMENT COMPONENTS There are
three main types of damages in medical malprac-
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Administrative Expenses

PLAINTIFF ATTORNEY FEES AND EXPENSES Attor-
neys’ contingency fee levels reported in the liter-
ature for medical malpractice-and other types of
tort litigation converge fairly consistently in the
range of 35-40 percent of awards to plaintiffs.®
Because these costd are drawn from the case pay-
outs, however, they should not be tallied sepa-
rately from indemnity costs in calculating total
system costs. To do so would be double counting.

DEFENDANT ATTORNEY FEES AND EXPENSHS
Our recent study of 1,452 malpractice claims
from five insurers in several regions found that
defense costs averaged ninetéen cents for every
indemnity dollar paid out® **

OTHER OVERHEAD. EXPENSES Malpractice in-
surers incur adriinistrative expenses that are
not directly related to defending claims, These
include general operating expenses; commis-
sions and brokerage expenses; and taxes, l-
censes, and fees. The A.M. Best Company
reported that these costs totaled $1.8 billion in

.2008.%2 EEREEIN 5.0 VURINCY 25 e

A.M. Best's figure dogs nGtigclude expenses of
entities not subject to staté" insurance reporting
requirements, inglpding s sinsured organiza-
tions. The market share of these organizations
is not known, but to account for them, we in-
creased the A.M. Best figure for other overhead
costs by 10 percent, to $1.98 billion (Exhibit 1).

Also relevant are the expenses of hospitals and
other health care facilities‘on risk management
offices that work to reduce and respond to,medi-
cal injuries. These bffices typigally purste activ-
ities aimed specifically -2iagminimizing and
managing clainlsy dhile algg $nigaging in wider
efforts to improve the quality and safety of care.

Because some quality improvement activities
would take place even in the absence of tort
Lability, their total costs should not be charged
to the liability system. However, there is little
doubt that liability risk has Jed to much greater
institutional investment inyrisk managepient.

The variety of instititional*®rrangements for
risk-managemept functionsgfiakes it challeng-
ing to estimate op&rationalicosts.? Confidential
budget figures that we obtained from hospital
systems collectively representing 179 hospitals
ranged from $185,000 to $1.9 million per hospi-
tal peryearin 2008, with the latter figure beinga
self-described outlier. )

Using the most conservative -estimate of
$185,000, the estimatgd #atjonal cost o rigk-
management opeggtions f6¥ all 5,708 registered
U.S. hospitals is, gPproximalgly $1.06 billion,
This figure is also conservative because it does
not include risk-management costs for other
types of facilities, such as independent ambula-
tory surgery centers.
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Defensive Medicine Costs

Although most scholars of malpractice agree that
defensive medicine is highly prevalent, reliable
estimates of its cost are notoriously diffienlt to
obtain.** An initial challenge is to settle on a
definition of defensive medicine.

The most commonly used definition, proposed
by the now-defunct U.S. Congress Office of Tech-
nology Assessment (OTA), conceptualizes de-
fensive medicine as occurring “when doctors
ordertests, procedures, orvisits, oravoid certain
high-risk patients or procedures, primarily (but
not solely) because of concern about malpractice
Liability.”** This definition says nothing about
the benefits—potentially substantial—to pa-
tients that may arise from greater use of medical
services*—or, for that matter, about the dam-
ages that patients could incur from excess or
unnecessary care,

In contrast, definitions in the law and econom-
ics literature limit defensive medicine to spend-
ing that exceeds the socially optimal amount. .
Because our analysis focused on the costs of
the liability system, rather than its benefits, we
adopted the OTA definition. It is important to
note, however, that our calculations ignored
benefits arising from this spending.

Even with this definition, considerable uncer-
tainty surrounds estimates of defensive medi-
cine costs. Previous research has examined the
use of a small set of specific procedures, surveyed
physicians about “consciously defensive” medi-
cine, or compared the intensity with which spe-
cific cardiac conditions are treated in states with
and without tort reforms.”26-28

Extrapolation from a handful of procedures or
conditions to a national estimate is problematic,
and physician survey reports may overstate or
understate the true prevalence of defensive prac-
tices. Studies comparing states with and without
tort reforms calculate only the change in the
amount of defensive medicine associated with
anincrease inliability exposure, not the absolute
magnitude of defensive medicine costs.

There are also difficulties in adequately con-
trolling for variations in practice styles across
geographic areas arising from factors other than
liability pressures. Finally, most studies were
conducted prior to the mid-1990s, and the mag-
nitude of their estimates might not apply today.

HOSPITAL SERVICES To produce the most rig-
orous possible estimate of the magnitude of de-
fensive medicine, in spite of these limitations,
we began with a finding from the most widely
cited academic paper on this topic. Kessler and
McClellan examined the effect of tort reforms
that directly reduce expected malpractice
awards—such as caps on noneconomic dam-
ages—on Medicare hospital spending for acute
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quﬂggg to Hability in the realm of cardiac care

[
cons"derable ;i are more dramatic than in other clinical areas, or

uncertainty surrounds
estimates of
defensive medicine
costs.

Te
e e

myocardial infarcion and ischemic heart disease
from 1984 t0 1990." The reforms lowered hospi-
tal spending by 5.3 percent for myocardial in-
farction and 9.0 percent for heart disease.

In subsequent work examining data through
1994, Kessler and McClellan found that such di-

ifresponses are larger for Medicare patients than ot

for privately insured patients. The latter mightbe
the case because higher levels of managed care
outside of Medicare reduce physicians’ dis-
cretion.

Balancing these competing sources of bias is
diffictlt, but the two sets of concerns probably
‘serve agcounterweights to one another.

PHYSICIAN AND CLINICAL SERVIcES The above

" »%.7 costestimate relates solely to hospital spending,

but defensive medicine also occurs in other set-
tings. Our prior work found that between 1993
and 2001, malpractice payments per physician
grew by 11 percent and were associated with a
1.1 percent increase in Medicare reimbursement
for all physician and professional services in
Medicare Part B. Similar results were obtained
'when‘zﬂﬁlpracﬁce premiums were used as a mea--

rect reforms reduced hospital spending 1;:?" g sure d{]ﬁabﬂity.“'“
i!
y

8.3 percent, but this estimate was based o
. on data about myocardial infarction.? In a fur-
ther analysis incorporating information about
levels of managed care through 1994, they esti-
mated that direct reforms reduced hospital
spending by 3.8 percent for myocardial infare-
tion and 7.1 percent for heart disease.® '
Two other studies could not replicate these:
findings for other health conditions.** Cong

quently, national extrapolations from Kesslg; ¢ ciang!

and McClellan’s estimates should be interpreted
with considerable caution. Treatment intensity
for other diagnoses may be less subject to physi-
cian discretion than cardiac care. Nevertheless,
Kessler and McClellan’s studies remain the best
available basis for estimating national costs.

In our analysis, we used a value of 5.4 percent
for the effects of defensive medicine on hospital’
spending, a conservative assumption that repre-

sents the lower of Kessler and McClellan’s orighi ¥ age

nal estimates and the midpoint between their
latest estimates. National health spending for
2008 was estimated to have been $2.3 trillion,
of which $718.4 billion was hospital spending.®
Our 5.4 percent estimate suggests that $38.8 bil-
Lion of this spending could be reduced through
direct tort reforms. Cm
This estimate understates the magnitude of
defensive medicine under two conditions: ﬁr§ 4
if the passage of direct tort reforms reduces of\ y!
a portion of defensive medicine, as we believe it
does; and second, if physicians perceive that el-
derly Americans—recall that Kessler and Mec-
Clellan’s estimates come from a Medicare pop-
ulation—are less likely than other patients to sue
or, if they sue, to recover large awards.
However, the estimate overstates the magnis
tude of defensive medicine if physician ri
ERBY €
AT ¥

" We could use these figures to estimate the level .
of current annual spending that can be attrib-
uted to malpractice premium growth. A first step
was to estimate the increase in Part B spending
that may be attributed to malpractice Liability
between 1993 and 2001. The total is $2.9 billion,

- or L-percent of Part B spending in 1993.

' ;—Igwrger, this calculation ignored the role of
malp:t}g:ice payments made on behalf of physi-
fore and after that period in contributing
to the'current level of spending. We estimated the
increase in defensive medicine since 2001 by
making two assumptions.
First, we assumed that the association between
malpractice payments and health spending is the
same in-the period after 2001 as it was in the

+ 1993-2001 period. {That is, we assumed that an

11 pgreent average annual growth in malpractice
payments was associated with 1.1 percent aver-
il growth in reimbursements. Second,
we assumed that malpractice payments grew at
the same average annual rate after 2001 that they
did in 1993-2001.
With these assumptions, we estimated that a
total of $2.5 billion in physician and clinical
. spending since 2001 was attributable to defen-

-w. sivemedicine. Adding this amountto the $2.9 bil-

Iion‘SPat‘in the 1993<2001 period resulted in a

' ﬁtot';lspgﬁ.él billion for the cost of defensive

" medfcine in the area of physician and clinical
services since 1993,

As noted earlier, this calculation still ignored
the contribution of defensive medicine to the
absolute level of health care spending in 1993,
This is an extremely difficult parameter to esti-

; mats (sse the ‘Onlipe Appendix).* We can pro-
yide only a rough estimate.

113 %2 0, spending on physician and clinical

foorae '
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services was $39.3 billion in 2008 dollars. As-
suming that malpractice payments per physician
grew at an average annual rate 0f1.3 percent, we
would expect spending on this class of services to
be $2.8 billion more in 2008. Thus, our estimate
range for the cost of defensive medicine in 2008
for physician and’ clinical ®ervices is $5.4-

$8.2 billion. . This: midpoint: of this range is
$6.8 billion. =~ ¢®;i. ¥

OVERALL ESTIMATE Combining the amounts
for hospital and physician spending, we arrived
at an overall estimate of $45.6 billion in defen-
sive medicine costs for 2008, Although our fig-
ure was based on methodologically strong
studies, because the hospital spending estimates
were derived from a narrow range of diagnoses,
the quality of evidence suppdtting our system-
wide estimate is best characterjzed as low.

Other Costs

There are a number of other, indirect costs of the
medical liability system, most of which are not
possible to estimate. - .

LOST CLINICIAN WORK TIME Malpractice law-
suits against physicians pffbdgce costs of time
away from patieng care for Jegal proceedings,
with resulting “]Qa;prodﬁ,gbvity and income.
The median amount of work time that being stied
costs a physician is in the range of 2.7-5 days,
according to two surveys of malpractice defend-
ants.** Gjven an estimated 50,000 new mal-
practice claims against physicians annually
and an average 2008 physician income of
$272,000, we estimated  thatsthe total value of
lost work days is "$140-$260smillion (see the
Online Appendix)é® Our sy;gwide cost est-
mate js at. thedmidpoint™¥of - this range,
$200 million. ’

EFFECTS ON HEALTH CARE PRICES Studies in-
dicate that physicians in group practices pre-
serve their net income in the face of
malpractice premium increases by increasing
both the volume of services they perform and
the unit prices they charge ¥ About Half to
three-quarters of Dhysiciand®response takes
the form of higher §qlume;. ;& Cp gffects are com-
paratively modes{;‘ }l‘m zﬁ :

Itis impossible to determine how much of the
increase in volume constitutes defensive medi-
cine—services performed primarily to reduce
lability risk—as opposed to services performed
primarily to enhance Tevenue, Price may also be
affected by a reduced supp 0f medical services,
If rising malpractice premiunge lead some clini-
cians to leave _pla,;'ﬁce 6{’1‘ ce the range of
services they: of{q,; ,,;the.'* \ining providers
may be able to’ charge higher prices.

Such effects are, however, largely theoretical
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Reforms that offer the
prospect of reducing -
these costs have
modest potential to
exert downward
pressure on overall
health spending.

at this point, We did not include effects on prices
in ourestimates because we were unable to quan-
tify them reliably, and because it would result in
double counting to the extent that they are al-
ready included in the hospital and outpatient
spending outlined above.

REPUTATIONAL AND EMOTIONAL TOLL ON CLIN~
iciaNs Physicians can insure against malpractice
awards by purchasing insurance, btitthey cannot
insure against the psychological costs of being
involved in litigation, including the stress and
emotional toll. Nor can they avoid the reputa-
tional effects of being sued, which affect their
income as well as their status, Whether or not
they prevail in a lawsuit, physicians anecdotally
report that these effects ocour,®

Few studies have attempted to estimate the
extent of these harms,* and none has quantified
the resulting financial losses. To the extent that
patients take their business elsewhere, reputa-
tional costs represent a transfer from one physi-
cian to another. Emotional costs do not. Theyare
not likely to confer any social benefit, because
there is no evidence that this stress and anxiety
improve the quality of care, Although impossible
to quantify, and therefore not included in our
estimates, these costs may be large,

Overall System Cost Estimates

Combining the various cost components, we es-
timated the total annual cost of the medical
liability system to be $55.6 billion in 2008 dol-
lars (Exhibit 1), This amount is equivalent to
approximately 2.4 percent of total national

 health care spending in 2008,

We have highlighted the many limitations to
the data available to support this analysis, Our
estimates should be interpreted cautiously, with
recognition that some system cost elements were

-excluded and others—particularly the defensive




medicine figures—were estimated based on sub-

stantial assumptions and extrapolations. ,
Exhibit 1 summarizes the quality of the evi-

. dence underlying each of the component esti-
mates. Although our estimates are imperfedt; §

they are more comprehensive, transparent,

and firmly grounded in the best available data

than previous estimates of liability system costs.

Conclusion
The medical liability system costs the nation
more than $55 billion annually. This is lessthan

some imaginative estimates put forward in ﬁe :

health reform debate, and it represents a sm3ll °
fraction of total health care spending. Yet in ab-
solute dollars, the amount is not trivial.
Moreover, to the extent that some of these
- costs stem from meritless malpractice litiga-
ton,” they are particularly objectionable to
health care providers. The psychological and -
political value of addressing this grievance could

be considerable.: ty

Reforms that offer the prospect of reducing g

these costs have modest potential to exert down-

ward pressure on overall health spending. Re-

forms:to the health care delivery system, such
*as glterations to the fee-for-service reimburse-

meq;-js?stem and the incentives it provides for
* overu$e, probably provide greater opportunities
for savings.

Some aspects of federal health reform may
reduce medical liability costs. Extending health
insurance coverage to the uninsured may reduce
their need to file malpractice claims to recoup
medical expenses occasioned by injuries caused
by malpractice. :

- Additionally, in states that have adopted “col-
lateral-source offsets”—meaning that costs
‘covered by health insurance cannot be recovered

by malpractice plaintiffs—greater prevalence of

§

health insurance will mean more frequent off- -

sets, lower total indemnity payments, and less
“double payment” of medical expenses. A

farther-reaching reform that merits discussion -

would. be to impose a federal collateral-source
,offget,ig connection with the move to universal
cdv’ér@ge. In these respects, health reform and
.__liabgi}:ityfsreform may have unexpected synergies
in bending our cost curve down. m
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